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Chapterl
The Basics: Types of Health Care Delivery Systems

Introduction
Florida dentists must distinguish between insurance and managed care based on four factors:
P Does the doctor sign a contract with the payor? If yes, then it is managed care, not insurance.

P Is the doctor contractually limited in advance to charge less than their normal fees? If yes, then it is managed care, not insur-

ance. If fees are fixed in advance of care being provided, then it is managed care, not insurance.

P Are patients under financial incentives to seek care from in-network doctors (managed care) or do they have “freedom of

choice” to be treated by any licensed dentist (insurance)?

P Is the doctor assuming some or all of the insurance risk (the financial cost of providing covered services)? If yes, then it is man-

aged care, not insurance.

Definitions

Insurance

Insurance involves a risk of loss (reimbursement) conditioned on an uncertain event (need for dental care) being trans-
ferred from one party (the insured patient) to another party (insurer) in return for a set consideration (the premium)."There
is no contract between the insurer and the doctor. The doctor is free to charge whatever he or she normally does, and the
policyholder has freedom of choice to be treated by any licensed dentist. There is no prepayment or agreed fee schedule for
professional services, and the doctor is reimbursed after the service is provided. The doctor gets paid based on the value or
volume of services provided (fee-for-service) and never underwrites insurance risk (i.e., financial risk based on the value
or volume of services provided). What the dentist isn’t paid via insurance is balance billed to the patient. The patient (after
they sign a personal financial responsibility and assignment of benefits form) is financially liable, typically for 20 percent

of the doctor’s full charges as compared to the plan’s usual, customary and reasonable (UCR) charge for the service.

Managed Care

Financing and delivery of care are separate with insurance; with managed-care organizations (MCOs) they are combined.
MCOs sell plans to enrolled individuals and negotiate arrangements with selected providers. They have formal quality as-
surance and utilization review. They build in financial incentives so that enrollees use the program’s providers (steerage),
who are watched to keep costs under control. MCOs include arrangements in which providers receive prepaid compensa-
tion (i.e., payment agreed to in advance of providing care) to deliver health care services to enrollees. In Florida, MCOs
that dentists will encounter include health maintenance organizations (HMOs), preferred provider organizations (PPOs),
exclusive provider organizations (EPOs), prepaid limited health services organization (PLHSOs) and Medicaid prepaid

health plans.?
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Insurance vs. Managed Care

Unlike insurance, with MCOs:

P The payor actively manages how care is provided and
the doctor enters into a contract with the MCO. Compared
to insurance, managed care is more proactive and the em-
phasis is on oversight, accountability and cost containment
of the dentist through various forms of utilization manage-

ment.

P There is either a fee schedule agreed to before services
are provided or prepayment is made to doctors in exchange
for them providing services as set forth in the participating

plan agreement.

P Enrollees usually have limited freedom of choice of doc-
tor as there are financial incentives for them to use in-net-
work doctors. But the ability of MCOs to “steer” patients to
your practice varies dramatically based on the type of MCO

involved.

P The doctor, via the participating provider agreement, as-
sumes some or all of the insurance risk (the financial cost of
providing covered services). The doctor can be at either par-
tial or full risk. Partial risk exists when the MCO agrees to
pay the dentist a discounted fee-for-service (FFS) payment
using either a percentage discount off of a UCR or based on
a predetermined discounted fee schedule using a specific fee
for a specific code (a table of allowances). With discounted
FFS, the doctor subsidizes some of the health care costs. Full
risk exists when the MCO agrees to pay the dentist a capitat-
ed rate (a dollar amount per enrollee per month) in advance
of treatment regardless of the volume or value of health
care services utilized by plan enrollees. Full risk means the
dentist has signed a legally binding participating provider
agreement to provide covered services without further MCO
payment. Also, depending on the type of MCO involved, the
doctor may be prohibited from balance billing the patient.

Criticisms of Managed Care

Managed care, rather than insurance, now is more common for
Florida’s dentists, despite some dentists not liking to do business

with them because they:
P cut reimbursement rates.

P don’t increase reimbursement rates when they increase

insurance premiums, and this is true even though the net-

work doctors supported the plan by previously accepting

lower reimbursement.

P increase the “red tape” and administrative inefficien-
cy and make it harder to run a profitable dental practice
through complicated plan limitations and exclusions (e.g.,
in-network requirements, medically necessary provisions
and annual plan maximums) that interfere with the dentist’s
autonomy and negatively impact the doctor/patient relation-

ship.
P force dentists to lower overhead to remain profitable.

P don't pay claims on a timely basis even though they re-

quire doctors to submit on a timely basis.
P deny claims unfairly.

P use long and complicated contracts written in language
unfamiliar to most doctors that are usually one-sided in their

favor.

P use capitation, which makes doctors underwrite the full
financial risk of utilization of covered services (insurance
risk).

Advantages of Managed Care
(Steerage and Exclusivity)

MCOs exist to reduce compensation paid to doctors (also known
as health care providers or HCPs), but why would dentists vol-
untarily lower their fees? From your perspective, it only makes
financial sense to accept reduced reimbursement based on how
effectively patients are locked in to using your services (steerage

and exclusivity).

Steerage is achieved by MCOs placing financial incentives on pa-
tients to go in-network. Exclusivity (i.e., you are the only dentist
in the MCO network) will never occur because both federal and
Florida law mandate that closed-panel networks be large enough
(both geographically and specialty-wise) to provide essential
health benefits (EHBs) to enrollees. So, you need to understand
that steerage is undercut based on inclusivity (the number of oth-
er dentists in the network). Your practice will never be the only
in-network provider, but don’t join “over-inclusive” networks that
are already packed with in-network dentists because steerage to
you will be almost nonexistent. If the network has too many den-
tists in it already, you will not see an increase in patient recruit-
ment and retention, so why discount your fees? MCOs vary sig-

nificantly based on how well they steer patients to your practice,

You Want Me to Sign What? e AFlorida Dentist's Handbook on Managed-care Contracts 2



in addition to how they pay participating and non-participating
doctors, so Florida dentists should understand the various types
of MCOs they will encounter. For example, not all MCOs encour-
age enrolled patients to obtain care from participating providers

and some place you at full risk.?

Chapter 2
The Basics: Types of MCO Models

Health Maintenance Organizations (HMOs)

HMOs* are regulated by Florida’s Department of Financial Ser-
vices (DFS), formerly known as the Department of Insurance, as
well as the Agency for Health Care Administration (AHCA)>and
have been around since 1973. But now, HMOs often include den-
tal benefits as a supplement to the basic services (e.g., in-patient
and out-patient hospital care, medical visits, lab and diagnostic
testing, etc.) required by law (aka the EHBs) under the Patient
Protection and Affordable Care Act (ACA). Due to ACAs mar-
ketplaces or exchanges, dental care is now embedded in many
HMO plans.

HMOs require enrollees to use designated service providers (aka
in-network) with specialty care accessible only through a referral
by the enrollee’s primary care physician (PCP), aka the “gatekeep-
er”* HMOs do not cover non-emergency services provided by
doctors outside the plan’s network of providers. Out-of-network

care is unreimbursed. Therefore, HMOs feature high steerage.
HMO networks come in three models:

1. Staff Model: the HMO directly employs the HCPs and often
locks them in through restrictive covenants. Florida dentists
are unlikely to see staff model HMOs due to Florida’s pro-
prietorship by non-dentists prohibition,” but there are ways

around this statute.

2. Group Model: the HMO contracts exclusively with a single
group of HCPs. This model is common among physicians
providing primary or specialty care (e.g., orthopedics, car-
diology, radiology) and who have incorporated themselves
into a clinically and financially integrated business entity
(PA, LLC, etc.). Florida dentists are unlikely to see group
HMO models because most dentists practice alone.

3. Network Model: what Florida dentists see, which is where
the HMO contracts via a “participating provider agreement”

with an individual doctor or their practice.

Prepaid Limited Health Service
Organizations (PLHSOs)

PLHSOs are regulated by DFS® and are stand-alone dental-only
plans. In the vernacular, PLHSOS are sometimes referred to as
dental maintenance organizations (DMOs) or capitation plans.
The error is understandable because these entities act like HMOs
but for dental coverage only. However, both terms are misno-
mers. Capitation refers to a method of reimbursement, not a plan
design, and DMO is a registered service mark of The Prudential
Insurance Company of America that refers only to its specific

product.

In Florida, so-called DMOs are regulated as PLHSOs. Examples
of dental PLHSOS include: Oral Health Services, American Den-
tal Plan and International Dental Plan. They provide limited
health services to enrollees through exclusive provider panels.
Limited health services include ambulance, dental, vision, men-
tal health, substance abuse and chiropractic services. PLHSOs
exclude coverage for in-patient, hospital surgical or emergency
services unless provided incident to a limited health service. PL-
HSOs are therefore different than HMOs, self-funded plans or
insurers because PLHSOs are authorized to indemnify only for

limited health care services.’

Preferred Provider Organizations (PPOs)

PPOs are regulated by DFS." They are network products of-
fered by health insurers or HMOs that condition full payment of
benefits on the use of network providers. Network doctors offer
discounted fees in exchange for prompt payment and a certain
expectation of increased patient volume. It is easier for PPO en-
rollees to access care out-of-network than under an HMO, so the
guarantee of steerage is less than an HMO. Cost-sharing by the
patient will be a coinsurance percentage amount rather than a
dollar-specific copayment as in HMOs. With a PPO compared
to an HMO, the dentist is looking to the patient for a larger part
of reimbursement. Coinsurance means the patient is financially
responsible for a percentage of the charges. Copayment means
the patient is financially responsible to pay a stated dollar amount
(e.g., $25) each time health care services are accessed. Addition-
ally, the patient may be responsible for deductible amounts before

HMO or PPO coverage applies.

PPOs and PLHSOs are the most common type of MCOs seen
by Florida dentists. PPOs cover out-of-network services but pay
a smaller percentage of the charges to out-of-network doctors

compared to in-network doctors (e.g., 70 percent of UCR for
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non-participating providers versus 80 percent of UCR for partici-
pating providers). PPO out-of-network services also have higher

deductibles and coinsurance amounts for patients.

Discount Medical Plan Organizations
(DMPOs)

DMPOs or discount plans are regulated by DFS'! and are becom-
ing common in Florida for dental care. A DMPO may be sold by
an insurance company or an MCO, or it can be free-standing and

unaffiliated with either insurers or MCOs.

DMPOs are unlike PLHSOs or any other MCO. Discount plans
are not insurance and they do not pay for services. DMPOs enter
into contracts where, in exchange for fees or dues paid by some-
one (often not even the patient), they provide access (but not pay-
ment) to HCPs for plan members and the right to receive medical
services from those HCPs under contract at a discount negoti-
ated between the doctor and the DMPO.

Exclusive Provider Organizations (EPOs)

EPOs are regulated by DFS and are occasionally seen in den-
tistry."” Like PPOs, EPOs are managed-care products offered by
health insurance companies (traditional indemnity insurers).
EPOs only pay when in-network doctors are used. In effect, they
operate as a mini-HMO but for a narrower scope of services. Un-
like PPOs, which pay reduced compensation for enrollees using
out-of-network care, EPOs pay for no out-of-network care. Thus,
EPOs more effectively steer patients to panel providers than
PPOs do.

Carve-out Plans

These exist when a public (e.g., Medicaid) or private payor (e.g.,
an HMO) provides specialized services like dentistry through
separate plans and reimbursement policies. Common services
provided via carve-outs are prescription drug coverage, behav-
ioral health services, vision care and dentistry. The concept be-
hind a carve-out plan is that actuarial risk and financial risk of
over-utilization can be better handled and predicted by a spe-
cialized entity providing a narrow scope of services. Dental uti-
lization, for example, is much more actuarially predictable than
medical utilization. The latter is catastrophic (meaning it is far
less predictable and you never know when it will occur); usually
much more involved (meaning it can be multi-specialty or multi-
provider); and therefore, significantly more expensive. Dentistry
is not catastrophic coverage and is actuarially quite predictable

with a large enough enrollee population.

Point of Service Plans (POS)

POS plans allow enrollees to decide, at the time services are ob-
tained, whether to use participating providers or obtain services
from doctors outside the network in exchange for reduced reim-
bursement and perhaps increased premiums. They are hybrids
between insurance and MCOs, and feature elements of both fi-
nancing and delivery systems. Covered persons (i.e., subscribers
and dependents) with POS options have freedom of choice to
seek care from any licensed dentist without going through the

gatekeeper physician."”

Workers” Compensation Managed-care
Arrangements (WCMCAs)

WCMCAs feature cost-containment features similar to other
MCOs. Dentists, especially oral and maxillofacial surgeons, will
see both workers’ compensation and personal injury protection
(PIP) patients. Workers’ compensation and PIP are regulated dif-
ferently than insurance or managed care, but include managed-
care cost-containment features. For example, WCMCAs include
utilization review/quality assurance," practice parameters,'® ag-
gressive coordination of care'® and risk-based provider compen-
sation, such as capitation'” or fee withholds/risk pools.'® Their
plans of operation must be approved by AHCA."” Participating
network providers must be certified, meaning that they have
completed a minimum five-hour course on the cost-containment
mechanisms, utilization review, ergonomics and practice param-
eters used by the WCMCA.*

Personal Injury Protection (PIP)

When dealing with automobile accident patients, PIP coverage
is primary? (unless workers’ comp or Medicaid is involved), so
before billing the patient or the dental plan, the doctor must first
bill the PIP carrier. Admittedly, PIP coverage is not what it used
to be, so it pays for little dentistry. PIP law changed in 2012. Un-
der the old PIP law, Florida was a no-fault state and all drivers
had $10,000 in coverage regardless of who caused the accident,

and there were no parameters on the type of treatment covered.

Under the new PIP law, the $10,000 personal injury benefits are
restricted to emergency care within 14 days from the date of the
accident. Also, they require a finding by an allopathic or osteo-
pathic physician, dentist, physician’s assistant or registered nurse
practitioner (no chiropractors) that the auto accident injuries
constitute an emergency medical condition, such that absence
of medical care would result in: serious jeopardy to health, se-

rious impairment of bodily functions or serious dysfunction of
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bodily organ or parts. Moreover, this finding of emergency medi-
cal condition must be made within 14 days of the accident. If no
finding of emergency medical condition is made during the 14
days after a car crash, then PIP benefits are restricted to $2,500.
If no treatment is received within 14 days, then no PIP benefits
are paid. Under the new PIP law, Florida dentists can still get paid
up to $10,000, but it’s harder to get payment. Chiropractors are
capped at $2,500, and acupuncturists and massage therapists are

excluded totally.

Under Florida law, there is a prompt payment rule for PIP ben-
efits. They must be paid within “30 days after written notice (the
claim form) is furnished to the insurer.”? DFS, Office of Insur-
ance Regulation (OIR) may order the PIP insurer to pay restitu-
tion to a “medical provider ... including interest at a rate consis-
tent with the amount set forth in s. 55.03(1), for the time period
within which an insurer fails to pay claims as required by law
(and) restitution is in addition to any other penalties allowed by
law?? The interest rate for late payment of PIP benefits varies year
by year and is typically lower than prompt payment penalties for
other types of MCOs.

If PIP does not pay and there is no other coverage, then the doc-
tor can bill the patient directly. Most doctors have the patient sign
and date a form in the intake process whereby they agree to be
personally financially responsible in the event insurance doesn’t
pay.?* Importantly, the PIP statute®is different than normal as-
signment of benefits. When PIP benefits are at issue, the den-
tist can bill the injured party only if “the insured receiving such
treatment or his or her guardian has countersigned the proper-
ly completed invoice, bill or claim form approved by the office
upon which such charges are to be paid for as having actually
been rendered, to the best knowledge of the insured or his or her
guardian. However, such a charge may not exceed the amount the
person or institution customarily charges for like services or sup-
plies” In addition to the normal assignment of benefits protocols,
the patient must personally countersign the bill and state that the
services have been actually provided (i.e., the doctor must follow
more anti-fraud provisions than assignment of benefits associ-

ated with non-PIP coverage).

Independent Practice Associations (IPAs)

IPAs, sometimes referred to as “practice without walls” are un-
common in dentistry. To pass antitrust muster, each independent
practice in the IPA must be financially responsible for over-utili-
zation by other practices as well as clinically integrated with those

practices. Florida dentists typically are solo practitioners.

Provider Service Network (PSN)

Also known as a provider sponsored network or PSN, it is a net-
work reimbursed on a prepaid basis, operated by a health care
provider or group of affiliated health care providers that direct-
ly provides health care services under a Medicare, Medicaid or
Healthy Kids contract.*It is like an IPA for public health care
programs. A PSN that is approved by AHCA may obtain a cer-
tificate of authority to operate an HMO,” but PSNs are not seen

in dentistry.

Accountable Care Organizations (ACOs)

As the ACA takes effect, reimbursement methodologies will
change to incorporate quality assessments, patient outcomes and
a single global capitation payment for all health care services de-
livered. ACOs exist for hospital and medical services, but Florida

dentists will not encounter ACOs for many years.

Which MCOs Provide Strong Steerage?

PLHSOs, HMOs and EPOs provide steerage because if enrollees
go to doctors outside the network, no payment will be made. In
contrast, PPOs and POS plans provide less steerage because they
will pay, although at a reduced rate, for out-of-network services.
DMPOs provide strong steerage but do not pay for services pro-
vided by doctors under contract; rather, the doctor must give a
discount to the patient and collect payment from the patient, not
the DMPO.

Chapter 3

The Basics: Types of
Reimbursement Methods

Full FFS vs. Managed Care

A simple way to differentiate between full FFS and managed care
is to look at when the payment occurs or is agreed to. Full FES is
the traditional model where insurance pays the dentist directly
for covered services at the dentist’s usual rate and payment is
made after the care is rendered. Payment also can be concurrent
with date of service but it is never paid in advance of the service.
In MCOs, the rate of payment (a discounted FFS schedule), a per-
centage discount off UCR fees or a capitation rate is agreed to

before the care is rendered.
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Some MCO reimbursement methods shift financial risk for pay-
ing for covered services from the MCO to network providers. In
dentistry, risk-based compensation primarily takes the form of
capitation reimbursement.” Risk-based compensation means the
doctors’ earnings depend on their success at either limiting the
volume or value of services provided, or increasing practice ef-
ficiency. Full or discounted FFS means the more services doctors
provide, the more money they make. Risk-based compensation
like capitation means the more services doctors provide, the less

money they make.

Discounted FFS

Discounted FFS typically is paid by PPOs. It exists when the HCP
agrees to a fee schedule set in advance of treatment for covered
services. It caps the maximum fee to be reimbursed for any pro-

cedure.

There are two types of discounted FFS (different than capitation):
either a “table of allowances”” where the doctor will be paid a dif-
ferent fee for each service based on diagnostic codes, or a “UCR
discount” where the doctor agrees to discount their charges by
a certain predetermined percentage. Discounts vary between 10
and 30 percent depending on competitiveness of the market, the
MCOs ability to steer patients to your practice, whether the ser-
vices are preventive, diagnostic or restorative, and whether a spe-
cialist or a general practitioner does the work. Where discounted
FFES is partial-risk reimbursement for dentists because they re-
ceive discounted rather than their full fees, capitation is known

as full-risk.

Capitation

Capitation typically is paid by PLHSOs and HMOs rather than
PPOs. Contracted providers receive as payment in full a predeter-
mined amount per plan member, usually paid per month. Capi-
tation reimbursement sometimes is referred to as “PMPM” (per
member/per month), prepaid compensation or full-risk compen-
sation to distinguish it from FFS and discounted FFS reimburse-
ment. The capitation payment is not based on the amount, type,
intensity or frequency of services (if any) provided to plan enroll-

ees. Thus, the providers are underwriting insurance risk.

Capitation and Balance Billing

When accepting capitation, the participating dentist needs to
know that the PMPM fee is basically all they will receive from the

payor for covered services. The doctor may be able to bill the pa-

tient for a copayment, coinsurance or deductible, but otherwise

balance billing is prohibited.

Copayment means a specific dollar amount the subscriber must
pay upon receipt of covered health care services.*® Coinsurance is
a percentage amount rather than a specific dollar figure. Balance
billing refers to the difference between the doctor’s usual fees and
the reimbursement actually received from the payor that is col-

lected from the patient as their part of cost-sharing.

MCOs, unlike insurance and PPOs, prohibit balance billing. Un-
der Florida law, any dentist who provides services covered by an
HMO or PLHSO — not just those who sign participating pro-
vider agreements — is prohibited from balance billing HMO or

PLHSO enrollees for covered services.*

Capitation and “Pacing”

Capitation pressures participating dentists to limit care and pro-
vide it with maximum efficiency. Only by doing so will they re-
main profitable. Importantly, the American Dental Association
(ADA) has indicated that providing slower or cheaper care for
patients with risk-based reimbursement than that given to FFS
patients is unethical.*? It also can constitute breach of contract,
as most MCO contracts require the dentist to provide managed-

care patients the same level of care as FFS patients receive.

Providing slower or less expensive care to MCO patients than
tully insured patients also may result in malpractice and disci-
plinary liability. Participating dentists risk malpractice liability if,
to reduce overhead, they refuse to provide needed care to plan
enrollees,” delay it unreasonably* or provide it below the prevail-
ing professional standard.*® They also risk disciplinary liability if,
to increase efficiency, they delegate tasks to ancillary personnel

who are unqualified or improperly supervised.*

Fee Withholds and Risk Pools

Like capitation, fee withholds (or risk pools) are another form
of risk-based compensation. Under this method of reimburse-
ment, network providers are paid predetermined percentages of
billing for covered services at the time of service. The remain-
ing amounts are placed into risk pools retained by the MCO. The
withheld compensation is paid to providers as a bonus typically
at the end of the plan year and only if they have achieved pre-
determined cost-containment, access and quality of care goals
established by the plan. Not often seen in dentistry, but common

in primary care medicine and hospital services, penalties are as-
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sessed rather than bonuses being awarded, which puts the pro-
vider’s reimbursement at much higher risk. Risk pools obviously
involve a lot of money, so ensure that interest earnings on the
reserves are used to enhance the risk pool and not taken as profit
for the MCO.

Advantages and Disadvantages
of Discounted FFS

Currently, Florida dentists accepting managed care will encoun-
ter either discounted FFS, which comes in two different models
based on percentage discounts or stated code-based fees, or capi-
tation. The main advantage of discounted FFS payment is pre-
dictability, maybe decreased administrative hassle, and higher
patient volume. The doctor will never incur a financial loss re-
gardless of utilization unless the MCO goes bankrupt. Disadvan-
tages of discounted FFS payment include claims submission pro-
cess (e.g., prior authorization), payment disputes (e.g., the MCO
asserts that the claim submitted is not a “clean claim”), and HCP
responsibilities relating to coordination of benefits when more

than one payor is involved.

Predictability of discounted FFS payments is not what it used to
be. In the past, most MCO contracts used CDT codes to distin-
guish between covered and non-covered services, and to set forth
specific payment amounts for specific procedures. Now, MCO
contracts typically say orthodontic services are excluded as non-
covered services (NCS) and periodontal care is covered at a cer-
tain percentage. Doctors are left to read the fine print in manuals
to decode what they will be paid. Complicating matters further,
CDT codes now change every year, but MCO contracts are for
multi-year terms. So, policy and procedures manuals now control

what the contract used to make explicit.

For example, common exclusions found in policy manuals but
not explicit in the contract include the following as NCS: ceramic
bridges on posterior teeth; surgical extractions for deciduous
teeth; replacement of fillings within 24 months; more than one
prophylaxis every six months; scaling and root planning on pa-

tients under 30; etc.

Advantages and Disadvantages
of Capitation

Advantages of capitation are that disputes over payment are less
likely to arise than under discounted FFS. Provided the PMPM
fee is high enough, capitation can be a viable business model for
Florida dentists.

Disadvantages of capitation are first, unpredictability. The doctor
never knows whether the PMPM fees received will adequately
compensate for services provided. The number of enrollees in the
provider’s panel, rather than their actual utilization of services,
dictates payment. Second, who will receive the PMPM payment
for enrollees who have not been assigned to an in-network den-
tist? Usually, patients select a dentist only when they need to ac-
cess services. If the dentist is not getting compensated for enroll-
ees that have not designated the dentist as their provider, then the
dentist does not get the benefit of receiving the PMPM payment
while those enrollees were healthy and not utilizing care. One fix
for this problem is to include a lookback provision in the contract
that captures all PMPM payments not previously allocated to

network providers once the enrollee selects a network provider.

Future Reimbursement Methods/Shift
to Value-based Payment

As the ACA continues implementation, expect to see additional
reimbursement methods focusing on quality assessment and im-
provement. As government payors go, so do commercial payors.
The government wants to pay based on value and outcomes, not
volume. The government believes that FFS encourages overuse
of health care services and fails to hold doctors accountable for
whether patients get better. Future reimbursement models will
place demands on doctors to not only control costs, but also to
increase quality. Even worse, the ability of the individual HCP to
gain access to and participate in the provider network becomes

paramount.

Currently, we have medical loss ratios (MLRs), which are govern-
ment regulations restricting how much profit and administrative
expenses can go to the MCO versus being paid out to doctors to
provide care. Currently, MLRs require a minimum of 85 percent
of premiums to go to care, not profit or administrative expenses.
At first glance, MLRs appear provider friendly, but as health plan
margins decrease, MCOs seek to lower provider reimbursement

levels.

Other at-risk reimbursement models are present in hospital and
medical care, and eventually will reach dental care. Case rates
are common for hospital contracts where the rate for the sur-
gical procedure includes hospital charges, the surgeon and the
anesthesiologist’s charges, pathology and lab testing, as well as
all pre- and post-operative care. Global capitation covers profes-
sional, hospital and ancillary services. Medicare has long used
resource-based relative value scales (RBRVS) to set maximum
fees. In theory, the reimbursement is based on the complexity of

the procedure multiplied by a price per unit of complexity.
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Since the ACA became law in 2010, the government is shifting re-
imbursement to ACOs. ACOs are groups of providers that share
in the savings — and losses — based on how successful they are
at providing access and quality of care, while also managing pa-
tients on a budget. This will force individual providers to clinical-
ly and financially integrate with other doctors because, in order
to underwrite insurance risk, an ACO will need to be sufficiently

large to have the capital and to operate on economies of scale.

Chapter 4
MCOs and Other Types of Risk

Underwriting or Insurance Risk

Underwriting or insurance risk occurs when a demographi-
cally unfavorable population with significant medical needs is
enrolled in the MCO and the cost of providing covered services
shifts from the MCO to the HCP. This especially is true among
dental MCOS where “adverse selection” commonly occurs. In
other words, dental coverage is not mandatory under the ACA,
so those who purchase it fully intend to use it, meaning dentists
will see higher utilization rates because only dentally needy pa-
tients enroll. Also, as the ACA marketplace or exchange becomes
crowded with MCOs, competitors may set premium rates arti-
ficially low in order to increase market share knowing that the

providers bear the financial risk.
Contract defenses against insurance risk include:

P re-opener clauses that allow renegotiation of the fee
schedule if there are material shifts in member demograph-

ics or other costs.

P utilization corridors that are a specific dollar maximum
on the provider’s financial exposure to utilization risk before
it transfers back to the MCO.

P stop-loss coverage that is a specific dollar maximum on
the provider’s financial risk before insurance coverage kicks

in to reimburse the doctor.

In addition to insurance risk, dentists need to understand other

fundamental risk issues when doing business with MCOs.

Price Level or Inflation Risk

Price level or inflation risk occurs when the doctor accepts a fixed
payment for services for a fixed period of time and then has to
deal with increasing costs due to changes in subcontracted fees
or escalation of non-negotiable costs of providing care. The lon-
ger the MCO contract term, the more price level or inflation risk
the doctor assumes. For example, staft costs, malpractice premi-
ums, increase in rent, and higher cost of supplies and services
like biomedical waste disposal all represent price level risk. If the
contract is for a one-year term, price-level risk becomes less im-

portant.
Contract defenses against inflation risk include:

P an escalator clause in the contract. This means if your
operating costs go up, so does the PMPM payment. If using
an escalator clause, tie it to the Medical Consumer Price In-
dex, not the CPI for All Urban Consumers (CPI-U). Medical
inflation is always higher than CPI.

P are-opener clause, which means you will have the right
to renegotiate PMPM payments if your operating costs in-
crease. It’s not as good as an escalator clause that automati-
cally increases because if the MCO is unwilling to renegoti-

ate, your only option may be termination.

P an early termination or escape clause that allows you
to cancel the MCO contract without the MCO’s approval if

price inflation occurs.

Rate Risk

Rate risk occurs when the HCP accepts a percentage of premium
reimbursement schedules. Not often seen in dental MCO con-
tracting but possible as ACOs come online, it puts the HCP at
risk because whenever the MCO lowers its premiums to gain or
protect market share, provider payments are proportionately re-
duced.

Contract defenses against rate risk include:

> aspecified minimum dollar payment that is guaranteed

regardless of the amount of premiums collected.

P being wary of contracts that use percentage of premium
reimbursement based on proposed rates filed with OIR be-

cause MCOs can deviate from these rates.
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Leakage

Leakage is present when the patients you think you are going to
receive under the MCO arrangement go to another doctor. It is
the flip-side of steerage. MCO plans other than HMOs, PLHSOs
or EPOs do not restrict members to using only network provid-
ers, so you have risk of leakage with these managed-care prod-

ucts.

Contract defense against leakage is to require the MCO to have
a significant copayment or deductible difference for in-network
and out-of-network care. However, the government regulates

how big the spread can be.

Environmental and Legal Risks

Environmental and legal risks occur when governmental regu-
lations change; mandated benefits get added or subtracted; the
workforce changes as older dentists leave practice or new dentists
come into your geographical or specialty area; there are changes
in the businesses with which the MCO contracts as employers
come and go; there are lawsuits regarding patient quality of care
and outcomes; or the MCO is expanding rapidly and overloading
its management infrastructure so HCP payments are significantly

slowed, creating cash flow problems.
Contract defenses for environmental risks include:

P calculating the financial and operational impact on your

practice before you sign the participating provider agree-
ment. You will see increased operating costs due to higher
patient volume (phone calls, appointment requests and fol-
low-ups). You also may see hidden higher costs due to ad-
ministrative burdens imposed by the MCO contract (think
chart reviews and on-site visits, precertification and preau-
thorization, verification of coverage, clawback provisions,
etc.).

P being wary of MCO contracts with evergreen clauses,
no escape clause for the doctor and unilateral right to change

terms on the doctor (discussed below).

P listing the specific day of each month when PMPM pay-
ments will be made and including penalties for late PMPM

payments (if capitation).

P ensuring the prompt pay, clean claim and interest penal-

ties conform to statutory requirement (if discounted FES).

P making chronic late payments grounds for termination
with cause by the HCP.

Fraud and Abuse Risk

If the dentist only treats cash patients, there is little risk of fraud
and abuse. But it is an “unfair claim settlement practice” for any
dentist or their “agent or representative” (i.e., your billing staff)
to cause “to be presented to any HMO a false claim for payment

knowing the same to be false”*” The same applies to PLHSOs.*

HCP fraud reported by MCOs is investigated by the DFS and
OIR,* and governmental prosecution does not prevent the MCO
from suing the doctor under “general civil and common law” be-

cause litigation damages are cumulative remedies to OIR fines.*

Both state and federal law have False Claims Acts (FCA) that en-
courage reporting of provider fraud by qui tam or whistleblower
employees because whistleblowers get up to 30 percent of the re-
covery. In 2014, over 700 qui tam lawsuits were filed with the
U.S. Department of Justice, and health care fraud resulted in the
recovery of $2.3 billion out of the $3 billion collected. Most FCA
cases relate to Medicare and Medicaid, and involve pharmaceuti-
cal claims and medical supplies, but doctor services are rapidly

gaining. Here are a few examples of FCA violations:

P knowingly presenting (or causing to be presented) a
false or fraudulent claim (e.g., falsification of patients and
misrepresentation of the number or value of services pro-
vided)

P knowingly using (or causing to be used) a false record or
statement (e.g., billing under the National Provider Identifier
(NPI) of credentialed or enrolled providers when services
are, in fact, being done by ancillary staff, or saying a special-
ist did the care when a general practitioner did) to get higher

reimbursement

P conspiring with others (e.g., doctors and billing staff) to

get a false or fraudulent claim paid

P knowingly using (or causing to be used) a false record
or statement to conceal, avoid or decrease an obligation to
repay false claims (e.g., if a Recovery Audit Contractor does

an audit and you lie)

P routinely waiving copayments and deductibles to induce
Y g copay’
patients to use your practice is common with out-of-network

billing, but it is improper

P giving professional courtesy discounts in exchange for

patient referrals
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P up-coding by billing separately for ancillary services
(e.g., imaging or dental lab work) or by billing a facility
charge, infection control charge or patient cancellation fee
because it is already included in the code or description of

services used

P if you operate practices in two different locations and
accept different MCO plans at each location, submitting
claims with the wrong tax identification number (i.e., the
number for the other location where you do not participate
in-network and get higher reimbursement) because the oth-

er location is in a more affluent ZIP code

Chapter 5

How to Negotiate
with MCOs Step by Step

Introduction

The primary product sold by MCOs to employers is its provider
network quality and accessibility. When you sign a participating
provider agreement, you increase the payor’s ability to attract
business from employers. Saying “yes” to a sub-standard contract
only increases a payor’s market share so “just say no” to bad con-
tracts. The quality of your payor agreements is far more impor-
tant than the quantity. Even one bad contract could cause you to

fail in your business.

Step 1:
Assess Your Negotiating Leverage

Every dentist has been offered MCO contracts on a take-it-or-
leave-it basis. But if you have negotiating leverage, everything
is negotiable. Walking away from bad contracts (e.g., those that
reimburse at less than it costs you to provide care) is the start of

negotiating leverage.

Any Willing Provider (AWP) legislation is designed to level the
playing field when individual doctors negotiate with MCOs be-
cause it requires the MCO to accept any licensed provider willing
to accept the MCO’s terms and conditions. But Florida does not
have any willing provider legislation, and MCOs can accept and

terminate providers as they see fit.

SWOT Analysis to Determine
Negotiating Leverage

Your practice leverage can be determined with a standard
Strength, Weakness, Opportunity and Threat (SWOT) analysis.

For example:

P Does your practice provide unique services or amenities
that are necessary or marketable for the payor when negoti-

ating with employers?

P Does your practice see most of the employees from a

particular employer that is meaningful to the MCO?

P Is the MCO establishing a new product or provider net-

work that requires regulatory approval of network adequacy?

P s the MCO facing deadlines in order to enter the mar-
ket by a certain date?

P Is this a one-time deal or is it the start of a profitable

long-term relationship?

P Does state insurance law require your provider type to
be included in the network? For example, Medicaid man-
dates pediatric dental benefits and requires that the network

be as accessible as a commercial one.

A sample SWOT analysis looks like:

Strength Weakness

» Large market share » No specialists in

network

» Financially sound
» Plan known as having
higher than normal admin-
istrative burdens

Threat

Opportunity

» Other dentists are
entering your market.

» The plan just signed
up a major employer in
your area.
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When You Have Leverage

You may compete on value based against what other dentists are
doing. For example, do you treat foster children or other high
need/difficult to treat patients that other dentists do not see? Are
you willing to measure outcomes and costs for MCO patients,
move to bundled payments or expand services into new geo-
graphic markets? Can you document reduction in ER visits or
preventable hospitalizations? Are you willing to participate in
“health fairs” that market the plan’s services to prospective cus-

tomers?

Typically, specialists have more leverage because there are fewer
of them and the plans need them in-network to meet regulatory
requirements. If you are a specialist, try to participate in the same
networks as your referral sources. Participation in networks that
do not match those of your referral sources will decrease your

patient flow and increase overhead.

When You Don't

Evaluate the payor mix in your practice (i.e., what percentage
of revenue comes from cash or self-pay versus insurance billing
versus managed care versus Medicaid). If 100 percent of revenue
comes from Medicaid, you have no leverage. Likewise, if 35 per-
cent of revenue comes from a single MCO, you have little lever-

age over negotiations with that particular MCO.

Step 2:
Homework Dos and Don'ts

There is plenty of information that the dentist can acquire before
contracting to help decide if they want to be under contract and

in-network.

P Each subscriber must be given the HMO contract and a
member handbook," so review that to determine coverage

and exclusions.

P OIR approves rates and filings by MCOs and informa-
tion about inconsistencies (e.g., a dental service is covered
but also excluded), ambiguities (the line between covered

and NCS is unclear) or misleading forms is available.*

P> Review the identification card and ensure it has, at a
minimum, an identification number, the MCO’s logo and

plan name (so you know if you are under contract with that

particular plan), and the phone number or email address for
prior authorization, benefits verification and patient finan-

cial responsibility estimates.”

» OIR also has publicly available information about the
MCO?s financial stability and ability to pay claims as well as
their actual medical loss ratio (MLR), which will help you
know how much money goes to paying claims versus profit-
taking by the MCO.*

To prepare to negotiate, dentists should:

P obtain and actually read your managed-care contracts-

before signing them.

P make it part of your regular business practice to ask pa-
tients for copies of their insurance policy or MCO member
handbooks, not just their insurance or enrollment cards.
While the participating provider agreement you sign with
the MCO will control most of the relationship, the plan
documents themselves often address details not found in the

contract.

P always keep a fully executed copy (i.e., signed by both
parties and contains an effective date). Contracts get modi-
fied frequently, so also maintain copies of modifications and

their effective dates.

P factor in the amount of time it takes you and your staff
to do paperwork. Feeling overwhelmed and burnt out by not
having enough time to interact with patients can become a

problem if you sign every MCO contract offer.
> research the MCO:

Know market shares, service areas, stability, sol-
vency and reputation. A high rate of reimbursement is
no good if claims are constantly denied or paid late. An
early symptom that an MCO is in financial difficulty is
failure to pay claims timely. Or, the MCO may cut the
check within the “prompt-payment” statutory time-
frame, but not release the check until days later. If an
MCO routinely tells providers there is “no claim on file”
that also is an indication of financial problems. If you
think the MCO is in distress, consider immediately lim-

iting or closing your practice to new patients from that

payor.
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Visit each payor’s website. Are plan coverage and
exclusions clear and concise? Verify the plan hasn't had
a high number of employer groups recently dis-enroll.
See if a dentist serves on the board of directors or the

credentialing and UR/QA committees.

Look up the provider directory and call a few
of them — especially those from your own specialty.
Checking the provider list can reveal doctors who are no
longer in-network but are still listed, doctors who work
only limited hours but are listed as full time, whether
deceased doctors are still listed and whether listed doc-
tors have relocated out of the service area. You can
search participating providers by specialty or ZIP code.
If you're a specialist, find out if your referral sources are
participating. If you find a particular MCO’s network is
very narrow, then anticipate higher utilization, which
can be good if the plan is FFS or bad if the plan is capita-
tion. Also, if there is a gap in the networK’s coverage, you

have more leverage if you're in a position to plug the gap.

Identify what products the MCO offers. It is com-
mon for one entity to offer HMO, PPO, Medicaid, work-
ers’ compensation, and self-funded Administrative Ser-
vices Only (ASO) contracts (described below). Which
ones are you interested in? Be careful you don't sign up
for all of them.

Ask for the number of enrollees in each plan and
the payor’s market share in your area to determine steer-
age. In other words, what major employers in your area
have signed up with the MCO and how many patients
will you realistically get? Also, compare the enrollee
populations against the number of other dentists in the

network (both primary and specialists).

Ask your colleagues about complaints and turn-
around time on payment. But realize that they may be
contractually obligated not to disclose this information.
Confidentiality and trade secret provisions are becom-
ing common and may preclude sharing of proprietary

rate schedules with non-contracted parties.

Find out if the MCO is selling its products on a
large group basis or on an individual-issue basis. It dra-
matically affects the number of individuals in the risk
pool and controls whether you will have higher than
expected utilization rates due to adverse selection. In-
dividual issue coverage is purchased only because the

patient intends to use it immediately and frequently.

Research whether the MCO leases their networks
to self-funded businesses. These contracts are known as
ASOs and may have higher than anticipated utilization
rates because the employer is self-funding. Also, ASO
contracts are regulated under the federal Employee Re-
tirement Income Security Act (ERISA) law, not Florida
law. Compared to Florida law on MCOs, there is very

little protection for HCPs under federal law.

If considering capitation, think whether you want
the PMPM to be age- and sex-adjusted. If the capitation
rate is not severity-adjusted to control against insur-
ance risk, think about negotiating a “risk corridor” This
is accomplished by limiting your risk to a pre-specified
dollar amount per member for the contract year or by
negotiating the exclusion of expensive services beyond
your control. If copayment and coinsurance amounts
change, how will this affect the capitation rates? Are
there incentives if you reach quality benchmarks? Did
dentists have input into the clinical benchmarks? Are

they realistic and attainable?

Verify financial solvency via regulatory agency
websites. OIR rate filings will provide information on
historic and projected medical expenses as well as ad-
ministrative expenses and profit. Rate filings relate to
the premiums the MCO charges consumers, not what it

pays providers, but the information can be useful.

Visit sunbiz.org for corporate status, annual finan-
cial reports and board of directors. If you accept Med-
icaid patients, contact AHCA for the master contract
between Florida and the MCO.

When negotiating, dentists should:

respond to contract offers with questions rather

than statements.
ask open-ended questions.

base all provisions on written, objective, readily de-
fined standards.

When negotiating, dentists should not:

get blinded to the details by looking only at the re-

imbursement rates.

get frustrated and emotional when negotiating;
rather, objectify the data so you can make sound busi-

ness decisions.
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make the mistake of accepting all contract offers
regardless of terms just so you can gain market share or
avoid losing patients. If the contract doesn't allow you to

make money; it is better not to have it.

evaluate contracts as one-time deals but view them
as the start of a hopefully long-term business relation-
ship and a part of your overall diversity of payors and

how that stabilizes your practice.

allow one payor to dominate your practice model.

Step 3:
Prepare a Contract Management Sheet

MCO contracts are for a stated term. While you can renegotiate
at any time, doing so at renewal dates when you have the right
to terminate gets better results. MCOs typically use “evergreen”
clauses, meaning the contracts renew automatically and in perpe-
tuity unless the doctor gives notice of non-renewal a certain peri-
od of time before the anniversary date. Keep track of the anniver-
sary date (when the contract was first signed) because minimum
required notice is usually tied to X days before the anniversary
date. Rarely is it tied to a simple calendar year date. If you miss
the minimum notice period, you are trapped into a contract that
may no longer fit your practice. Note in your contract manage-
ment sheet who the provider relations person is and their name,
email and phone number; each plan’s unique or unusual claims
procedures; the appeal timeframe and where to submit appeals

for each level of dispute.

A contract management sheet looks like this:

Payor | Effective | Termination Notice Date to
Date Provision of Non- Start
renewal | Contract
Date Review
PPO A June 13, 90 days w/o Flexible
2014 cause
HMO B | July 15, 180 days Jan. 15, Oct. 15,
2015 prior to 2017 2016
second anni-
versary date
PLHSO | Sept. 1, 90 days prior | June 1 March 1
C 2012 to anniversary | annually annually
date

Step 4:
Obtain Current and Complete Fee
Schedules

Make sure you have sufficient detail to know what is payable and
what is excluded. A common practice when negotiating is to de-
termine the fee schedule for the top 20 CDT codes your practice
submits for reimbursement in terms of both volume and value. It
is misleading to look at fee schedules unless you know what you’ll
get paid across the board. Often, reimbursement rates look good
for preventive care but not so good for restorative care. Also, en-
sure you get all the attachments (especially the payor’s provider
manual) referred to in the contract. You will want to understand
payment rules on timely claims submission, reductions for multi-
ple surgeries, what are non-covered services, prior authorization
requirements, claim submission address, appeals process and
use of code modifiers. This level of detail often is found in policy
manuals, not the actual contract. Having this in a spreadsheet
made available to billing staft will increase efficiency compared
to reviewing the contract each time a question arises. Don’t make
the mistake of looking only at the fee schedule. If a procedure you
perform routinely is labeled as investigational/experimental, and
therefore, not covered, the reimbursement for the service doesn’t
matter. Likewise, confirm that the services you are obligated to
provide are in fact covered. Don’t assume the MCO is familiar
with your scope of services. If you are a specialist, make sure spe-
cialty care is covered. If youre a general practitioner, don't ob-
ligate yourself to provide specialty care with which you are un-
comfortable. Beware of payors that only give you a sample fee
schedule — get a complete list of actual reimbursement rates. The
contracted fee schedule is the start of the analysis; it ends only
when you have factored in actual payment, timeliness of payment

and staff time to obtain payment for each payor.

Update your fee schedule regularly. Don’t make the mistake of
not updating because reimbursement rates are outlined in con-
tracts. A common provision is “lesser of billed charges or con-
tracted fee schedule,” so if you don’t regularly update your fee
schedule, you may be leaving money on the table. Compare the
proposed fee schedule to other payors you have contracted with
to see if it is high or low. Note if the contract uses a standard fee
schedule or if it is individually negotiated. If you have multiple
office locations, determine whether the fee schedule is based on a
geographic (ZIP code) qualifier and see if you will get the highest
reimbursement. Determine if the fee schedule will be increased
or decreased, and if so, when: annually, at time of renewal, at any

time unilaterally.

You Want Me to Sign What? e A Florida Dentist’s Handbook on Managed-care Contracts 13



Step 5:
Terms and Conditions are Important!

MCO contracts are always written to favor the MCO. An easy
way to analyze them is to break them down into five broad cate-
gories: definitions, MCO obligations, HCP obligations, term and
termination, and miscellaneous provisions. Never make the mis-
take of ignoring the terms and conditions of a contract because
you fixate on the fee schedule only. With contracts, “the devil is
in the details”

1) Definitions

Definitions should be clear, precise and exact. Avoid vagueness
and weasel words like “reasonable” or “including but not limited
to” Understand key terms like parties, covered person, covered
services, emergency condition and medically necessary. Defini-
tions are subtle but make a huge impact. By defining parties to in-
clude “other payors” or “all products,” the MCO may try to apply
the discounted rate to affiliate or subsidiary companies, resulting

in discounted rates for far more patients than you thought.

A. Silent PPOs and All Products

A silent PPO is when a payor claims a discount on fees that it is
not entitled to under the contract. In effect, it changes your UCR
billing schedule and extends discounts to plans that may not be
referring you patients. The term also refers to a forced “all prod-
ucts” clause, when one plan with multiple product lines offers one
rate for your services provided under all plans. For example, if
the plan provides workers’ compensation care, PIP benefits and a
PPO rate, make sure that each category of service has a different
rate. Why would you want to extend the PPO discount for PIP

coverage?
Contract defenses include:

P identifying who the parties to the contract are (e.g., does
it include other payors).

P knowing all the MCO’s products.

P comparing them against the ones for which you are un-

der contract.

B. Leased Networks and Other Payors

Your services can be leased out by the MCO if you see a clause

that says:

“Provider acknowledges that MCO’s arrangements for
access to the discounted rate (or Fee Schedule) may be
deemed to be network “rental,” “lease” or “sale” arrange-
ments under some state or federal laws, and that some
state or federal laws require specific disclosure of such
arrangements. Accordingly, to the extent that the terms
“rent;” “lease” or “sale” apply to the arrangements con-
templated under this Agreement, MCO and Provider
agree that MCO may lease, sell, rent or otherwise grant
access to Provider’s rate discount (or Fee Schedule) to
third parties, including other preferred provider orga-

nizations.”

Provider networks can be leased and you may have signed a par-
ticipating provider agreement that allows the plan (especially
PPOs) to sell its network to other payors and obligates you to pro-
vide discounts to these other payors. This is known as an “other
payors” clause and is similar to a silent PPO or all products provi-
sion. The MCO leasing its network will be paid, so determine if

you will as well.
Contract defenses include:
»  prohibit leasing.

P requiring advance written notice and your signed con-

sent before the MCO can lease its network.

P requiring the plan logo on membership or enrollee

cards so you know exactly what plan is involved.

P making sure that any other MCO to whom your services
are leased is obligated to pay you at the same fee schedule —

insert language that says:

“In order to access Provider’s discounted rate (or Fee
Schedule) through this Agreement, each plan will be
obligated to comply with all applicable terms and condi-

tions of this Agreement.”
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C. TPAs and ASOs

If a TPA is among the contracting parties, your reimbursement
is at higher risk. There usually is no contractual provision in the
agreement between the health plan and the TPA mandating that
the employer whose plan the TPA is administering will pay pro-
viders. Many self-funded plans use TPAs and are regulated not
under state law but federal ERISA law that gives no protection
to HCPs. The TPA is not a payor and provides “administrative

services only”
Contract defenses include:
P being on the lookout for ASO contracts.

P list your practice as a third-party beneficiary named in

the contract between the employer and the TPA.

P requiring the TPA to cooperate and assist you with pur-

suing claims against the employer.

D. Covered Persons

The term will be defined to include dependents such as spouse or
children based on age. Also, some contracts require notification
of the plan as well as plan enrollees if you are no longer accept-
ing new patients; otherwise, they are covered persons entitled to
discounted services. Others may require you to accept all patients
under the plan and have appointments established for them with-

in a short period of time.
Contract defenses include:

P understanding age limitations for purposes of coordina-

tion of benefits.

P negotiating a “cap” on the number of patients you are

required to treat as covered persons.

P making it the basis for renegotiation if the number of

covered persons exceeds the cap.

P avoiding time limitations for care that your practice

cannot realistically meet.

P requiring the MCO name and logo to appear on identi-
fication cards so you can identify quickly whether negotiated

discounts apply.

E. Covered Services vs. Health Care Services

Be wary of contracts that use both terms, as ambiguity will be
used against you. For example, if you accept the applicable fee
schedule as “payment in full” for “health care services,” you will
be required to write-off the difference between your billed charge

and the health plan’s allowed amount.
Contract defenses include:

P accepting the discount only for clearly defined covered

services.
> avoiding the discount for health care services.

P using a CDT-based schedule explicitly listing payment
by code.

P including language that allows you to transfer enrollees
to other HCPs if needed health care services are beyond the

scope of your resources and capabilities.

F. Denied or Referred Services

Some MCO contracts make network HCPs responsible for pay-
ing for health care services if the claim is denied as covered ser-
vices (e.g., not medically necessary or no prior authorization) or

if referred out-of-network.
Contract defenses include:

P accepting these clauses only if there are no competing

plans offering better terms.

> explicitly stating that the plan, not the referring provid-

er, is responsible for payment for referred care.

G. Clean Claim

A typical MCO definition says:

“Clean Claim means a properly completed standard bill-
ing form that contains all required information needed
for processing and has no defect, impropriety or par-
ticular circumstance requiring special treatment that

prevents timely payment from being made”
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Contract defenses include:

P knowing this definition is crucial because MCO prompt-
payment obligations do not start to run until a clean claim

is submitted.

P knowing that “clean claim” is a term defined in the MCO

contract, not Florida law.

H. Effective Date

The effective date usually is found in the preamble (also known as
“recitals”) or on a signature page that refers to the “date first above
agreed to” However, the two dates may differ, and sometimes re-
citals are not incorporated as part of the contract. Termination

and renegotiation is keyed to the effective date.
Contract defenses include:
P knowing which effective date applies.
P monitoring it through your contract management sheet.

» understanding that if you mark up a contract, it is
viewed only as an offer to the MCO and the contract takes

effect only when the MCO signs it and initials the changes.

P if the network charges a monthly fee to belong that starts
immediately upon the effective date, rejecting that term or
including language that you are not obligated to pay until
you actually bill the plan and the plan steers patients to your

practice.

2) MCO Rights and Duties

Your biggest challenge when reading MCO contracts is to un-
derstand each plan’s unique claims adjudication procedures (e.g.,
what is each MCO’s policy on bundling, multiple procedure re-
ductions, modifiers, preauthorization, claims submission dead-
line, where and how to transmit, which services require medi-
cal notes or radiographs, etc.). While it would be great if MCO
contracts were standardized,* they are not, so “if you've read one
participating provider agreement, then you've read one partici-

pating provider agreement”

A. Get and Actually Read All UM/QA Attachments

A typical MCO clause will say:

“Provider shall submit each Claim to the applicable Plan
no later than ninety (90) days after the date of service.
Provider acknowledges that the Claim must be a Clean
Claim in order to be processed by the Plan. Provider
shall not submit Claims to the Plan for Excluded Ser-

. »
VICES.

Utilization management (UM), quality assurance (QA) and
claims processing procedures often are excluded from the par-
ticipating provider agreement and buried in attached provider
relations, policies and procedures, claims submission, utilization

review or quality assurance manuals.
Contract defenses include:

P not signing until after you get and actually read written

copies of all attachments.

» understanding which document controls in the event of
a conflict between the participating provider agreement and

the policies.

»  making the effective date conditional upon your receipt

and signed acknowledgement of policy manuals.

P negotiating unfair or inefficient policies before signing

the contract.
> reserving the right to terminate if the policies change.

P requiring that qualified dentists be part of the UM re-

view process.
P verifying how to appeal adverse UM decisions.

» understanding the administrative burden to your prac-

tice before signing.
P getting input from your front office staff before signing.

Know what type of UM you will encounter. It will either be prior
to, concurrent with, or retroactive to claim submission. Prior-
to review is preauthorization and precertification requirements.
Precertification means clinical review and approval by the plan’s
medical director before payment. Prior authorization means writ-

ten approval by a claims adjuster before payment. Both strategies
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save money for MCOs by shifting cost to doctors via paperwork,
faxing and hanging on the phone, waiting for approval, negotiat-

ing on behalf of patients and hiring staff to do that.
Contract defenses include:

P understanding exactly what procedures (usually the ex-
pensive ones) require precertification or prior written autho-

rization.

P understanding the time frames for you to submit and

for the payor to respond.

P getting a provision that you are entitled to relies on the
plan’s enrollment or member card, as well as telephone rep-

resentations of coverage as a material part of the contract.

P including language that precertification will be revoked
only if provider fraud or abuse occurs or the provider has

intentionally misled.

Concurrent review is common with electronic claims billing, but
most MCOs still retain the right to do post-claim or retroactive
reviews. A common example is the patient was an enrollee at the
time the preauthorization was obtained, but coverage lapsed be-
fore treatment began or was completed (see treatment date be-

low).

Retroactive review may be either randomly selected chart reviews
or audits. MCOs use statistically-based software to spot “outliers”
or claims that seem unusually high or unusually frequent when
compared to other dentists. These claims are then selected for in-
tensive review. You may never know the post-utilization review is
occurring until you get a letter saying you owe the plan X amount

of money.
Contract defenses include:

P having a written records management policy (including
but not limited to your diagnosis and treatment plan, case or
progress notes, radiographs and maybe even photographs to

justify medical necessity).

P keeping records as long as the contract requires or, if
unspecified, through the MCO look-back period or the five-

year statute of limitations.

P getting the statistical review to be ZIP code specific so
the socioeconomic characteristics of your practice are ac-
counted for (dentistry in Miami is more expensive than in
North Florida).

P getting adjustments based on your years of practice or

whether you are board certified.

P requiring advance minimum notice from the MCO be-

fore records will be produced.

P requiring on-site reviews to be during your normal

business hours and pursuant to appointment.
P having a staff person there to limit scope of review.
» identifying exactly what records are to be examined.

P prohibiting post-claim statistical analysis or extrapola-

tion of claims data.

P keeping information provided to the HIPAA required

“minimum necessary.’

P having internal grievance procedures that provide for a

qualified independent third party to make the final decision.

B. Uneven Claims Payment

The primary complaint of doctors because a small number of
CDT codes account for the majority of a practice’s income. If
these codes are paid slowly, it does not matter how quickly the

plan reimburses for other codes.

Contract defenses include (although most doctors file claims

daily for cash flow reasons):

P ensuring that you have enough time to identify over-
looked claims and submit them later on for payment or

amend them (longer is better).

P seeking mutually reciprocal time frames. MCOs will
strictly limit the amount of time in which you can submit
or amend claims, but few will limit the amount of time in
which they can review paid claims. This is one of the most
important terms to consider because if you face retroactive
adjustment with respect to claims paid five years ago (the
statute of limitations to enforce written contracts), you may
have disposed of medical records two years after the treat-
ment and have nothing with which to contest the clawback,

which may bankrupt your practice (discussed next).
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C. Clawback/Offset

Retroactive UM depends on the time the MCO has to bill you
for overpaid claims or to offset future payments to recoup the
overpayment. You are not made aware of the impending cash
flow crisis until it hits and you have no control over how much
the offset will be. The first clue you get will be an explanation of
benefits (EOB) that shows fee-for-services provided and an offset

taken against that amount.
Contract defenses include:

P negotiating for reasonable advance notice of a proposed

adjustment as well as the right to contest it.

P prohibiting debiting overpayments for one patient from

other patients covered by the same MCO.

P getting reciprocity (make the clawback provision coin-
cide with the timeframe to submit claims after services are
provided — e.g., if the plan can retroactively review your
claims reimbursements for one year, but you only have 30

days in which to amend the claim, is this fair?).

P not signing if clawbacks will present you with cash flow

problems.

P limiting clawbacks only to overpayment caused due to
the HCP’s “fault or fraud” of the provider.

D. Not Medically Necessary

Denials based on lack of medical necessity, downcoding and bun-
dling are the bread and butter of slow payment strategies. Since
only medically necessary services are reimbursed, ensure unilat-
eral authority to decide what is medically necessary is not vested

in the plan, as that will interfere with your autonomy.
Contract defenses include:

P stating that the HCP exclusively determines medical ne-

cessity.
P basing it on “community standards.”

P having relevant scientific articles proving safety and ef-

ficacy.

P speaking directly with the dental director, not claims
staff.

P submitting exhaustive diagnostic notes.

P citing to other patients with the same diagnosis who re-

ceived the same treatment.

P determining if utilization review is outsourced because

that leads to fragmented communications.

E. Downcoding

This is when MCOs pay at a lower rate for a less complex pro-
cedure than what you actually did. For example, posterior com-
posite restorations become simple amalgam restorations. You get
lower than expected reimbursement and cannot utilize non-cov-
ered services as a defense so you can charge your usual and cus-
tomary fees. Since the plan has paid for an amalgam restoration,
it’s not a non-covered service. Even worse, patients often miscon-
strue EOB language regarding downcoding as a finding that you
have over-billed them by doing more complex procedures than

necessary.
Contract defenses include:

P Dentists have rights under Florida law to pursue inter-
nal grievances and even outside review under the Unfair
Claims Settlement Practices Act (UCSPA). Usually, the dol-
lar amount at stake does not justify these remedies, so front

office staff negotiates on a case-by-case basis.

F. Bundling

This is when MCOs purposefully and routinely combine distinct
dental services, even those that must be done on different days,
into one diagnostic code that pays at a lower rate. For example,
combining panoramic image and bitewing radiographs into a
“full-mouth series,” which then excludes coverage because the
plan only pays for one full-mouth series of radiographs every five
years; combining a mesial, occlusal and a single-surface buccal

restoration into a three-surface restoration.

Downcoding and bundling are uniquely challenging for dentists.
The typical contract defense used by hospital and medical pro-
viders is to require MCOs to follow the rules and procedures for
Medicare billing. Because dentistry has no similar uniform bill-
ing standard, there is no effective contractual remedy to prevent

downcoding and bundling.
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Contract defenses include:

P Dentists have rights under Florida law to pursue inter-
nal grievances and even outside review under the UCSPA.
Usually, the dollar amount at stake does not justify these
remedies, so front office staff negotiates on a case-by-case

basis.

P Combine your claims and use Florida’s UCSPA and
the Subscriber and Provider Dispute Resolution Program/
MAXIMUS.

G. Date of Service

When you do a crown, you send the initial impression to the
dental lab (along with payment), but the MCO pays only accord-
ing to “date of service” If the date of service is defined as “final
placement,” this pressures your front office to have patients keep

appointments and interrupts cash flow on high-dollar services.
Contract defenses include:

P refraining from being stuck with the lab bill by patients
who do not return for permanent placement (“snowbirds”

who leave Florida in temporaries and never come back).

P understanding whether the date of service is final place-

ment, try-in or prep date.

P trying to get all the plans you do business with to use the

same date of service so there is less front office confusion.

P comparing the contract against ADA policy that the
date of service for claims payment for fixed prosthetics is the
preparation date and is the final impression date for remov-

able prosthetics.

H. Assignment of Benefits

This is when the patient/enrollee tells the MCO to pay the dentist
directly for covered services. Some plans disregard the patient’s
instructions and only will pay in-network providers directly,
forcing out-of-network doctors to join the network in order to
operate efficiently. Also, when the patient gets the payment in-
stead of the doctor, the patient is likely to want to keep the money

forcing the doctor to go to collections.

Contract defenses include:

>«

P knowing Florida’s “direct payment” law.*
P trying to get paid by the patient at the time of service.

P having financial responsibility forms signed before you
submit claims. Most dentists do this routinely when a patient
comes into the practice by requiring them to agree that “in
the event the dental insurance/plan does not pay for services
provided, then the patient is personally responsible” But bal-
ance billing the patient is not an option with PLHSOs and
HMOs.

|. LEAT Clause

MCOs may exclude coverage for treatment you actually did be-
cause there is a “less expensive alternative treatment” (LEAT),
even though your standards and the patient’s best interests called
for a higher level of care (e.g., you recommend a fixed bridge but
the plan only pays for a removable partial denture). LEAT is like

downcoding, but stronger.
Contract defenses include:

P before commencing treatment, have the patient under-
stand the coverage exclusion so the patient either accepts the
partial or makes up the difference between what the plan

pays for the partial compared to your UCR for a fixed bridge.

J. Step Therapy and Formularies

Step therapy is when MCOs deny coverage for expensive medica-
tion or medical devices (sleep apnea) until a cheaper treatment or
medicine fails. Similar, a formulary is when MCOs cover drugs
only if doctors first prescribe what's on the plan’s preferred drug
list. If the first pill doesn’t work, they’re supposed to try anoth-
er from the formulary. If there are no appropriate drugs on the
formulary, then the doctor must get prior authorization. Payors
and providers debate whether the formulary is too narrow or the
step therapy too restricted (i.e., is there medical justification or
just cost savings for the plan?). Cheaper drugs are usually older
oft-patent ones that may carry side effects or not work as well as
newer brand name drugs. Another problem is MCOs change for-
mularies frequently, forcing patients to change drugs (which may

be dangerous) or pay unexpectedly higher coinsurance.
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Contract defenses include:

P having medical decisions be the exclusive jurisdiction
of the doctor.

P justifying it as safe and clinically effective with indepen-

dent scientific evidence.

P negotiating that the plan (rather than the doctor) is li-
able if patients are harmed by unjustified limitations on ac-

cess to care.

P negotiating to let new members remain on the drugs
they are already taking at least until the appeals process con-

cludes.

P grandfathering in medications, devices and therapies
if the plan unilaterally changes their prior authorization or

formulary list.

K. Cross Coding/Medical vs. Dental Claims

Some MCOs base level of reimbursement on whether services
are dental in nature (DIN) or medical in nature (MIN), paying
higher for MIN services. This causes doctors to cross code (i.e.,
use medical codes rather than dental codes because the medi-
cal codes pay more). If you are an oral and maxillofacial surgeon
(OMS), you may participate in the dental plan, the medical plan
or both. If you are in-network for the dental plan, you get paid
according to the dental plan rate. If you are in-network for both
plans, you get paid the dental plan rate for DIN services and the
medical plan rate for MIN services. There is a specific list of DIN
versus MIN procedures (almost like a formulary but based on
code rather than medication) and precertification (clinical re-
view prior to treatment by the plan’s OMS) is required for some

procedures.
Contract defenses include:

P understanding exactly what procedures are DIN
versus MIN.

P realizing the plan may “reserve the right to change or

update this information without notice”

L. Referrals

Some plans limit referrals to specialists to only those who are in-
network and may even charge the cost of the referral back to the

referring doctor if it is out-of-network.

Contract defenses include:
P inserting a clause that says:

“Provider shall render only those services that Provider
is professionally educated, trained and qualified to per-
form in accordance with his/her/its license, prevailing
local standards of care, and the principles and ethics of
the American Dental Association. In the event a Par-
ticipant is in need of a specialty dentist, Provider shall
promptly refer such Covered Person to MCO to make
such referral”

P obtain transaction numbers so you can track the claims

process.

> using electronic referrals to save on front office time set-

ting up appointments and faxing records.

M. Pre-existing Condition Exclusion

The broadest exclusion commonly used, a typical clause states:

a “pre-existing condition is any illness that existed be-
fore the policy was issued” or “any condition that mani-

fested itself prior to the effective date of coverage”
Contract defenses include:

P arguing the ambiguity. An illness is deemed to have
manifested itself only when it is diagnosable.”’Otherwise, it
“is manifest when the insured knew or should have known
of the existence of his illness because he was experiencing
symptoms that would lead a reasonable person to seek a

medical diagnosis”™*

P regardless of the policy language, whether an injury is
manifest such that it is a pre-existing condition is a question

of fact.*

N. Prompt Payment

The MCO’s obligation of timely payment does not start until the
HCP submits a clean claim containing “all mandatory entries.”
Plans will accept ADA claim forms and CDT codes, but they may
use unusual coding practices that will increase the administra-
tive burden and result in unintentional errors. Time frames vary
based on type of MCO with PIP and workers’ compensation us-

ing different times.
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Florida prompt-payment laws apply to HMOs,* insurance, EPOs
and PPOS,* but not DMPOs or PLHSOS. DMPOs are not payors
and PLHSOs are prepaid (either capitation or prepaid aggregate

amount).
Contract defenses include:
»  knowing Florida law on prompt payment of claims.*

P avoiding signing the contract if it doesn’t conform to

these standards.

P there is a common misperception that a claim that has
not been paid or denied cannot be appealed. If an MCO
hasn’t paid promptly, you can and should at least consider

appealing based on lack of timely payment.

P knowing the following: the number of days you have to
submit a claim after performing the service; the documenta-
tion you must submit with the claim; the number of days the
plan has to remit payment upon receipt of a clean claim; the
amount of interest, if any, the plan will pay if remittance of
payments are late; the amount of time the plan has to claw-
back overpayments; and, how the plan limits visits (by an-

nual number, frequency or diagnosis).

3) HCP Rights and Duties

When negotiating, keep operational efficiency in mind and de-
termine whether your contractual obligations are consistent with
your own internal procedures and community standards. To
maximize your efficiency, try to get standardized procedures and

billing across all the MCOs with whom you contract.

A. Balance Billing and Direct Billing

A typical clause says:

“Provider agrees that he/she/it will bill the Participant
only for (i) any applicable copayments, coinsurance
payments and deductibles, and (ii) cosmetic services
and those dental services that are provided after the Par-
ticipant has reached his/her maximum benefit available
under the MCO?”

Contract defenses include:

»  knowing Florida law on whether you can directly bill
the patient, depending on what type of MCO you are under
contract with.

B. Credentialing

A typical clause says:

“Provider agrees to provide MCO such information as
necessary to properly credential Provider, including
without limitation, Provider’s dental license, evidence
of professional liability coverage and the liability lim-
its of such professional coverage, DEA certificate (if
applicable), and authorization for MCO to obtain pri-
mary source information regarding Providers educa-
tion, post-graduation educational program related to
dentistry, and any other primary source information
necessary for MCO to conduct a proper credentialing
program. Provider also agrees to notify MCO promptly
and in writing of any pending investigation, action or
sanction against Provider, or any agent or employee of
Provider, which may affect Provider’s ability to perform

any obligation under this Agreement.”
Contract defenses include:

»  knowing what will be considered and when re-creden-

tialing will occur.

P knowing whether you are under an on-going obligation

to disclose information affirmatively.

P realizing that extensively long credentialing periods un-

dercut steerage.

P realizing that procedures for ancillary staff and associate

dentists compared to owner dentists may be different.

C. Non-discrimination

MCOs prohibit HCP discrimination based on age, race, sex, na-
tional origin or religion; some may prohibit discrimination based
on medical condition or health status, obligating you to treat all

MCO enrollees. This clause says:

“Provider further agrees that treatment for any Covered
Person shall be in a timely manner, without discrimina-
tion, and on the same basis as Provider makes available

his/her/its services to other patients of Provider”
Contract defenses include:

P making sure you will not be forced to provide care out-

side your specialty or competency.
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P if accepting capitation, ask for a provision capping the

maximum number of patients you will be required to see.

P making sure you have authority to change your partici-
pation status (i.e., new patients, established patients only, no

new patients).

P ensure changes to your participation status are defined

to not be discrimination based on health status.

P keeping an eye on your income and guard against capi-
tation becoming a disproportionate part because you lose

negotiating leverage.

D. Dental Service and Emergency Care

Some MCO contracts require you to provide evening and week-
end coverage or to be on-call for emergency services. This clause

says:

“Provider hereby agrees to provide or arrange for the
provision of dental services to covered persons during
regular business hours, by appointment and in the event
of emergencies. Provider agrees to arrange for a substi-
tute provider within the Network, if appropriate, if Pro-

vider is unavailable or absent.”
Contract defenses include:

P defining “emergency” to include the “prudent layper-
son” standard. This protects against retrospective payment

denials by defining an emergency as

“a condition that a prudent layperson with an average
knowledge of health care would reasonably interpret to
be an emergency requiring immediate medical atten-

tion.”

P knowing that PLHSOs are required to pay for emergen-
cy services — as defined by the PLHSO — when they are
provided by doctors outside the participating provider panel,
even if they are done without prior notification and approval
of the PLHSO.”

»  knowing EPOs may not restrict payment for covered
services provided by nonexclusive providers if the services
are for symptoms requiring emergency services and a panel

provider is not reasonably accessible.**

P knowing that no emergency care payment is required
with respect to PPOs.”

E. Standard of Care

This clause says:

“Provider represents that he/she/it is duly qualified and
licensed to perform dental services in the State of Flor-
ida. Also, Provider represents that all facts set forth on
any application or other written documents submitted
to MCO in connection with this Agreement are true and
correct as of the date hereof, and Provider acknowledges
that such facts are material to MCO’s entering into this
Agreement. Provider warrants that the representations
herein shall remain true throughout the term of this
Agreement unless Provider notifies MCO in writing of
any change in such matters immediately upon the oc-

currence of such change”

Because the managed-care contract may list the enrollee as a
named third-party beneficiary, HCPs should pay attention to the

standard of care provision.
Contract defenses include:

P avoiding contracts that require you to provide “highest”

or “best” standard of care.

P ensuring the standard is no higher than “the prevailing

professional standard of care” used in medical malpractice
claims or “that level of care, skill and treatment which, in
light of all relevant surrounding circumstances, is recog-
nized as acceptable and appropriate by reasonably prudent
similar HCPs%

F. Audits

All MCO contracts reserve the right to audit you. The typical pro-

vision says:

“Provider agrees to notify and cooperate with MCO
in the investigation of any enrollee or subscriber com-
plaint, controversy or claim. Provider agrees to allow in-
spection by MCO or its agent, of all financial and dental
records maintained by Provider specific to the enrollee
or subscriber filing the complaint or claim, or identify-
ing a controversy. MCO or its agent shall be allowed to
make duplicate copies of relevant dental records upon
reasonable notice and during regular working hours at
no cost to MCO. Provider shall also permit MCO to ac-
cess and review its files as necessary for MCO to meet its

accreditation requirements.”
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Contract defenses include:
P clarifying that audits are at the MCO’s plan expense.

P occurring only during your normal business hours with

your staff present.
P narrowly defining documents subject to audit.

P making the contract comply with HIPAA and Florida
records confidentiality law (e.g., the MCO may need to get a

patient’s signed authorization to release HIV records).

P requiring a stated period of advance written notice de-

scribing what they are looking for.

P imposing a specific look-back period beyond which the
MCO can no longer audit.

P clarifying whether the audit is on-site or chart review

only.

P making it mutually reciprocal, meaning if the MCO can
audit you, then you can audit the MCO records and data rel-
ative to reimbursement — how else do you know if you are
receiving all PMPM or discounted FFS payments to which

you are entitled?

G. Gag Clauses/Confidentiality

MCOs often try to restrict open communication between the
dentist and his/her patients. When alternative treatment options
are discussed they don't want you criticizing the plan’s coverage
and exclusions. So, they may contractually prohibit you from dis-
closing “proprietary information,” defined to include plan rates

and design.
Contract defenses include:

»  knowing that under Florida law, the contract cannot
prohibit the doctor from discussing the MCO’s denial of care
and “care or treatment options for the patient when the pro-
vider deems knowledge of such information by the patient to
be in the best interest of the health of the patient”

H. Non-solicitation

Provider agreements often prohibit doctors from “soliciting” plan
enrollees to terminate with the plan and enroll in a different plan.
This clause applies when doctors terminate relationships with the
plan and tell plan enrollees that they are joining another plan to
comply with “patient abandonment” responsibilities. Depending
on how the contract is worded, litigation may ensue if the doctor-
patient communication goes beyond notifying them of practice

relocation or unavailability to treat.
Contract defenses include:

P being alert that contractual duties do not interfere with

your ethical and legal duties.

» narrowly defining what is “proprietary” or “confiden-
tial” For example, a contract that prohibits disclosure of
“trade secrets” should specify what this information actually
is (e.g., the MCO’s rate of payment, enrollee lists, other con-
fidential information that would assist a competing health
plan) so that you don’t have access to the information in the
first place. Using enrollee information to notify patients of
a doctor’s departure is permissible but misappropriation of

other confidential information may be actionable.

|. Records Maintenance

Different retention periods in different contracts make it almost
impossible for you to have a uniform records retention policy but
Florida law™® requires you to maintain a written records policy.
Also, a basic principle of risk management is to keep the rule as
uniform as possible, with few or no exceptions, to make it simple

to follow.
Contract defenses include:

P using your written records retention policy and attach-

ing it to the contract.

P tying the minimum period to that set forth in statute
and BOD rule.

P ensuring that the scope of records to be kept is consis-

tent with your office policy.

» tying it to Florida’s records owner laws® or HIPAA’s

minimum necessary” standard.
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J. Financial Responsibility

A typical clause says:

“Provider shall obtain and maintain during the term of
this Agreement professional liability insurance insuring
Provider against claims arising out of the dental care
services to be performed in connection with this Agree-
ment, in the amount required by MCO, but in no event
less than the greater of (i) the amount required by state
or federal law; or (b) Three Hundred Thousand Dollars
($300,000.00) per occurrence and One Million Dollars
($1,000,000.00) annual aggregate. Such policy shall be
issued by a company authorized to transact business in
the State of Florida. In addition, Provider shall main-
tain comprehensive liability insurance in a reasonable
amount that is consistent with similarly situated pro-
fessional health care providers. Such insurance policies

shall be at sole cost and expense of Provider.

MCOs typically do not allow HCPs to self-insure through a line of
credit or a self-insurance trust fund® against malpractice claims;
although, it is permissible under Florida law for a dentist to do
s0.°" Also, note that the MCO contract may obligate you to pay
for far more coverage than what the Board of Dentistry requires:

$100,000 per claim and $300,000 annual aggregate.®
Contract defenses include:

P Negotiating against indemnifying the MCO because
Florida law states that insurance, PPOs, EPOs, HMOs and
PLHSOs:

“shall not be liable for the medical negligence of a health
care provider with whom the licensed or certified entity
has entered into a contract in any amount greater than
the amount of damages that may be imposed by law di-

rectly upon the health care provider”®

P Thus, if you have malpractice coverage, the MCO does

not need to be indemnified for malpractice liability.

P making sure the coverage required is consistent with

what you already have.

P making sure the insurance obligation is mutually recip-
rocal. On the plan’s side it’s not for medical malpractice cov-
erage, but rather for commercial general liability (CGL) and
errors and omissions (“E and O”), especially if the indemni-

fication and hold harmless provisions are mutual.

K. Coordination of Benefits (COB)

HCPs are entitled to get paid 100 percent of the value of the claim
but cannot get paid more than 100 percent. So, MCO contracts
make you responsible for COB when one patient has two or more
plans providing coverage. If the doctor gets it wrong, claims are
denied. It is becoming an increasing problem because the ACA
has resulted in more patients buying dental coverage that is “em-
bedded” in their medical plans. But COB issues also arise when
there are two separate dental plans. An on-the-job car accident
with facial trauma may require COB among a dental plan, a med-

ical plan, workers’ compensation, PIP benefits and COBRA.
Contract defenses include:

P having contract language that obligates secondary pay-
ors to accept the precertification/preauthorization decision

of the primary plan.

> specifying that the HCP (not the MCO) will receive the
difference if one payor subrogates claims against another

payor and recovers more than it paid you.

P counseling your patients to determine which coverage
(including PIP or WC) pays the most and is most likely to
pay the dental claim, and file with that coverage first.

COB provisions in MCO contracts and Florida law prohibit you
from submitting duplicate claims.® Usually, if both plans have
COB provisions (as is likely to be the case) the plan that the pa-
tient is enrolled in as an employee will be the primary payor.
When a dependent is involved, the plan where they are a depen-
dent will be secondary to the plan where they are the primary

named insured.

But COB is highly regulated under Florida law.®® Group health
insurance as well as MCO plans “must contain a provision for
coordinating its benefits with any similar benefits provided” by
any other group health insurance or MCO plan “for the same
loss”% The health insurer or MCO may “reduce or refuse to pay
benefits otherwise payable thereunder solely on account of the
existence of similar benefits provided under” another health
insurance plan or MCO “that provides protection or insurance
against the expense” only if the insurers and MCOs “together pay
100 percent of the total reasonable expenses actually incurred of
the type of expense within the benefits described in the policies
and presented to the insurer for payment”®” For example, if the
patient elects not to submit a claim to the primary insurer, then

the secondary insurer is responsible for 100 percent of the claim.
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To simplify, if both plans have COB provisions, the policy or plan
that covers the person as an employee, member or subscriber is
primary before those of the policy or plan that covers the per-
son as a dependent.®® In this context, “dependent” means natu-
ral born children as well as adopted children.®® Typically, under
ACA the age at which an individual is no longer a dependent is
26 years old. However, if the purported dependent, regardless of
age, is incapable of self-sustaining employment due to physical
or intellectual disability and is chiefly dependent on the primary
subscriber for support and maintenance, then the MCO cannot

exclude coverage based on the dependent’s age.”

If two or more policies or plans cover the same child as a de-
pendent of different parents, then the plan covering the parent
with the earliest birthday in the year is primary.” If both parents
have the same birthday, the plan that covered the parent for the
longest period of time is primary.”> Some states require that the
dependent coverage of the father is primary and the coverage of
the dependents mother is secondary. If that is the case, then the
COB provisions of the out-of-state policy or plan determine the

order of benefits.”

If the dependent is a child of divorced or separated parents, then
the policy or plan of the parent with custody of the child is pri-
mary; then the policy or plan of the spouse of the parent with
custody of the child; then the policy or plan of the parent not
having custody of the child.”* However, if a court decree states
that one of the parents is responsible for the health care expenses
of the child and the HCP or the patient puts that policy or plan
on actual notice of the court order, then that plan is primary.”

If none of the previous rules resolve the COB, then benefits of the
policy or plan which has covered the patient for a longer period
of time is primary.” If COBRA benefits” are involved, the plan
covering the person as an employee, or as the employee’s depen-
dent, is primary and the COBRA coverage as a former employee
or the dependent of a former employee is secondary.” If avail-
able, Medicare and Medicaid will always be secondary or tertiary

payors.”

4) Term and Termination

Plan your exit strategy before you need it and account for fac-
tors outside your control that may force you to terminate MCO
arrangements earlier than you planned. MCO plans often have
multi-year initial terms combined with a clause that does not al-
low termination within the initial term, and further allows ter-

mination without cause only by the plan. Essentially, this locks

the dentist into a multi-year term. If contract reimbursement is at
risk, a long term effectively shifts price and inflation risk, as well
as insurance risk and environmental/legal risks from the payor

unto the doctor.

A. With or Without Cause

Without cause means any party can terminate for any reason or

no reason at all upon giving notice to the other party.
Contract defenses include:
P avoiding termination at the “sole discretion” of the plan.

P negotiating for termination “only if the provider’s par-

ticipation jeopardizes enrollees” health or safety”

With cause means there must be a material breach of a provision
before the contract can be cancelled. MCO contracts will define
“cause” to include your failure to meet credentialing standards;
suspension or revocation of license; settlement or judgment of
medical malpractice; failure to maintain acceptable standards of
care set forth in the contract; etc. But they do not make as explicit

when the dentist will have cause.
Contract defenses include:

P specifically defining what constitutes material breach by
the MCO, e.g., slow or inaccurate claims payment; changes
in rates; failure to pay interest on untimely claims; breach
of unfair claim settlement practices; failure to publish your

name in the provider directory; bankruptcy filing; etc.

Termination with cause is usually tied to a “time to cure;,” mean-
ing that once the breaching party is put on notice of the breach,
they then have a contractually specified period of time in which
to cure the breach. Only if the breach is not cured within that

time is the contract canceled for cause.
Contract defenses include:

P getting a clear time frame in which you can cure the de-
fault.

P knowing when Florida law preempts termination claus-

es in MCO contract.
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Florida Law Pre-empting Termination
Clauses

There is no Florida law preempting the contract’s termination
clause for health insurance, PPOs and EPOs. However, there is
for PLHSOs and HMOs.

PLHSO

HCPs must give “no less than 90 days’ advance written notice
to the PLHSO before canceling the contract ... for any reason.*
Florida dentists also should be aware that “nonpayment for goods
or services rendered by the provider to the PLHSO shall not be a
valid reason for avoiding the 90-day advance notice of cancella-
tion”8! The PLHSO may, if the HCP asks, “terminate the contract
in less than 90 days if the PLHSO is not financially impaired or

insolvent.®?

Likewise, PLHSOs must give at least “90 days’ advance written
notice to the provider before canceling, without cause, the con-
tract with the provider, except where a patient’s health is subject
to imminent danger or a provider’s ability to practice is effective-
ly impaired by an action by the Board of Dentistry or another
governmental agency”® Note the 90-day warning does not apply
when the PLHSO is terminating the HCP for cause.

HMO

HCPs must give “60 days’ advance written notice to the HMO
... before canceling the contract with the HMO for any reason.®
Florida dentists also should be aware that “nonpayment for goods
or services rendered by the provider to the HMO is not a valid
reason for avoiding the 60-day advance notice of cancellation”*
The HMO may, if the HCP asks, “terminate the contract in less
than 60 days if the health maintenance organization is not finan-

cially impaired or insolvent.”®

Likewise, HMOs must give “60 days’ advance written notice to
the provider ... before canceling, without cause, the contract with
the provider, except in a case in which a patient’s health is subject
to imminent danger or a physician’s ability to practice medicine
is effectively impaired by an action” by the Board of Dentistry or
other governmental agency."” Note the 60-day warning does not

apply when the HMO is terminating the HCP for cause.

B. Evergreen Clauses

MCO contracts provide for automatic extension of the contract
for specified periods beyond the initial term unless either party
specifically elects to terminate the contract by giving the required
notice prior to an anniversary of the “effective date” Common in

MCO contracts, they will say:

“Thereafter, this agreement will automatically continue
for successive one-year renewal terms unless you or the
MCO give written notice of cancellation to the other at

least 60 days before the initial or renewal term ends””

They are legal and enforceable in Florida provided they are re-
duced to writing and signed by both the MCO and the HCP. Ev-
ergreen clauses can trap you into providing discounted services
for a much longer period of time than you intended. For example,
if you missed the two months immediately preceding the anni-

versary of the effective date, you are stuck for another 10 months.
Contract defenses include:
P looking carefully for evergreen clauses.

P if it is a multi-year term, negotiate for an accelerator or
escalator clause that guarantees fee schedule increases each
year of the multi-year term, typically stated as a percentage
amount per year or tied to an objective published economic

indicator like the Medical Consumer Price Index.

P if it is a full-risk capitation contract, consider using a

“utilization corridor”

C. Statute of Frauds

Contracts that violate the statute of frauds are unenforceable in
Florida. Because most MCO contracts are longer than one year,
they must be reduced to writing and signed by both parties be-
fore they are enforceable as contracts. Florida’s statute of frauds®
applies to “any agreement that is not to be performed within the
space of one year from the making thereof” As an aside, the stat-
ute of frauds also applies to a HCP’s “guarantee, warranty or as-
surance as to the results of any medical, surgical or diagnostic

procedure”
Contract defenses include:
P never agreeing to handshake deals on MCOs.

P realizing that Florida law mandates that MCO contracts

be in writing for you to get reimbursed.
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D. Work in Progress/Continuation of Care

A typical MCO clause says:

“If this Agreement is terminated, other than for cause,
while Provider is providing dental care services to any
enrollee/subscriber, Provider shall continue to provide
such services to such personas shall be required by ap-
plicable law, until the completion of any episode of care
that may be underway at the time. In such instances,
Provider shall continue to accept the discounted rate as
payment in full for any claim submitted in connection

with such services.”
Or, it might say:

“In the event of termination, dentist shall complete all

work in progress”

Such clauses require you to continue delivering care to MCO en-
rollees after the contract has been terminated, meaning you may

be obligated to provide the care but will not be reimbursed for it.
Contract defenses include:

P ensuring that the MCO’s obligation to pay for work in

progress survives termination of the contract.

P stating clearly that payments for a work in progress are

at the same rate.

P stating that the prompt-payment provisions as existed

before termination continue to apply.

5) Miscellaneous

MCO contracts may contain anything that is not inconsistent
with Florida law.** Your defense is to avoid language that is one-
sided in favor of the MCO.

A. Severability

A clause saying:

“if any provision of the agreement is held to be unen-
forceable or otherwise contrary to any applicable laws,
regulations or rules, such provision shall have no effect
and shall be severable without affecting the validity or
enforceability of the remaining provisions of this agree-

ment.”

It is required under Florida law for PLHSOs* and will typically

be included in other MCO arrangements.
Contract defenses include:

P negotiating to get “inconsistent with professional ethics”

added after “contrary to applicable law ...

B. Disclaimer or Limitation of Warranties

A typical MCO clause says:

“IN NO EVENT SHALL EITHER PARTY BE LIABLE
FOR CLAIMS (WHETHER BASED ON A BREACH
OF AN EXPRESS OR IMPLIED WARRANTY, NEG-
LIGENCE OR OTHERWISE) FOR ANY INDIRECT,
CONSEQUENTIAL, EXEMPLARY OR PUNITIVE
DAMAGES, REGARDLESS OF THE FORM OF AC-
TION, WHETHER IN CONTRACT, TORT OR OTH-
ERWISE, EVEN IF SUCH PARTY HAS BEEN AD-
VISED OF THE POSSIBILITY OF SUCH DAMAGES.
THIS LIMITATION ON LIABILITY SHALL NOT AP-
PLY TO ANY BREACH OF THE CONFIDENTIALITY
PROVISIONS OF THIS AGREEMENT”

Contract defenses include:

P realizing the limitations of such disclaimers. They may
not give you the protection you seek against malpractice li-
ability. This type of disclaimer is not necessarily applicable
to services but rather only goods under the Uniform Com-

mercial Code.

P nevertheless, it serves to protect the doctor as well as the

MCO so it does not need to be negotiated out of the contract.

C. Amendments

This clause says:

“Provider agrees to accept as full payment for any Claim,
an amount equal to the (discounted fee) applicable to
such Claim. Provider agrees that MCO shall have the
right to amend the rates by written notice to Provider.
The amended rates will take effect as of the date set forth

in such notice.”
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Contract defenses include:

P knowing Florida law. For example, HMOs are required
under Florida law to give HCPs at least 30 days advance
written notice of changes regarding fee schedules, electronic
and mailing addresses for claims submission, and telephone

numbers to contact regarding claims.”

P other than that, MCOs may reserve the right to make
unilateral changes “at their sole discretion” without the den-
tist’s prior written consent. Unilateral amendments mean

you have no leverage other than to cancel the contract.

P identifying clauses that allow MCOs to change contract

terms in the future.

P negotiating for enough advance written notice to give

you time to consider the implications on your business.

P determining if you are deemed to accept unilateral
MCO changes if you continue billing or if you don't affirma-

tively opt out.

P looking for parity — if the MCO can implement mid-

year changes, ask why you are not given the same right.

P requiring the actual fee schedule to be signed by both

parties and dated in order for it to take effect.

D. Zipper or Merger Clause

A typical MCO clause says:

“This Agreement, along with any Addenda hereto, in-
cludes the entire understanding of the parties with re-
spect to the subject matter hereof and supersedes all
prior discussions, negotiations and agreements between
the parties. This Agreement may not be amended or
modified unless done so in a written instrument signed

by both parties”

Contract defenses include:

P understanding that no matter what the MCO represents
verbally, in cover letters, or in emails, if it is not written down
and found in the four square corners of the agreement, it is

unenforceable.

P checking to see if the zipper clause is internally incon-
sistent with other contract provisions that allow unilateral

amendment by the MCO of fee schedules or UM procedures.

E. Waiver

A typical clause says:

“No waiver of any breach or condition of this Agree-
ment shall be deemed to be a waiver of any subsequent

breach or condition, whether of like or different nature”

Contract defenses include:

» understanding that this may limit your ability to claim
for reimbursement based on promissory estoppel or reason-
able reliance (e.g., to avoid preauthorization or precertifica-
tion requirements because the MCO previously paid for the
same expensive procedure for another of your patients with

the same diagnosis).

F. Hold Harmless and Indemnification

A typical clause will say:

“Each party (the “Indemnifying Party”) shall indemnity,
defend and hold harmless the other party, including its
officers, directors, employees, agents, successors and
assigns (the “Indemnified Party”) from and against all
claims, demands, actions, proceedings, liabilities, dam-
ages, losses, fines, costs (including court costs and at-
torneys’ fees), which may be recovered by or paid to any
third party, and which arise out of or result from the
breach of this Agreement or negligent act or omission
of the Indemnifying Party, or any of its employees and/
or agents, in connection with the performance of its du-
ties or obligations under this Agreement. Any claim for
indemnification with respect to such third party claim
shall be made within the thirty (30) day period follow-
ing the Indemnified Party’s receipt of a complaint or
other demand from the third party. In no event shall
either party make a claim for indemnification here-
under more than two (2) years after the expiration or
termination of this Agreement. In the event of a claim
for indemnification hereunder, the Indemnified Party
shall: (i) promptly furnish the Indemnifying Party with
a copy of each communication, notice or other action
relating to said claim; (ii) give the Indemnifying Party
sole authority to conduct the trial, settlement or other
proceedings related to such claim or any negotiations
relating thereto at the Indemnifying Party’s expense;
and (iii) provide reasonable information and assistance

requested by the Indemnifying Party in connection with
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such claim or suit. Notwithstanding the foregoing, the
Indemnifying Party shall obtain the Indemnified Party’s
consent to any settlement that creates any ongoing obli-

gation for the Indemnified Party”

The most important clause of the contract, indemnification and
hold harmless are actually two different provisions. An indem-
nification provision protects one party to a contract from any li-
ability arising from the acts or omissions of the other party when
performing contractual duties. A hold harmless clause means
once youre put on notice of the claim, you will hire an attorney

and defend the claim as well as pay for a settlement or judgment.

Independent liability against MCOs is starting to become a rec-
ognized legal theory. You want to be held harmless against any
claims filed against the MCO just as much as the MCO wants
to be held harmless against any claims filed against the HCP.
But MCOs always include language saying the provider, not the
MCO, is responsible if care is withheld (or provided) and harm
to an enrollee occurs as a result. That's why you get malpractice

insurance.
Contract defenses include:

P knowing these provisions apply even if the MCO refuses
to pay the HCP delivering the care.

P knowing that all liability for patient care has been shift-
ed to the doctor even if the MCO through plan design “in-

terferes” with your treatment plan.

P negotiating for mutually reciprocal terms, meaning that
g g y recip g
you are responsible for your actions, but the MCO is respon-

sible for its actions.

P if you can’t get mutually reciprocal clauses, deleting the
indemnification provision entirely means common law will

control liability.

P realizing that you have professional liability coverage to
guard against claims but you do not have insurance to guard

against contract risk to which you have intentionally agreed.

P agreeing only to indemnify for damages arising from
your own actions/inactions and those of individuals you em-
ployee or engage to provide services under the contract (e.g.,
if you prescribe pharmaceuticals paid for under the contract,
why would you agree to indemnify the plan for improper

manufacture of drugs?).

G. Change in Law

Health care is highly regulated and laws change frequently. There
should be a fair process to amend the contract should “material
changes” in the law occur that threaten the economic viability of

the contract. Health insurance policies and most MCOs will say:

“Any provision of this policy which, on its effective date,
is in conflict with the statutes of the state in which the
insured resides on such date is hereby amended to con-

form to the minimum requirements of such statutes.”*?
Contract defenses include:

» making sure either party has the right to request

amendment.

P stating that the HCP may terminate without penalty if

the amendment is unacceptable.

P requiring that such negotiations be conducted in “good

faith” with “cooperation.”

H. Independent Contractor

A typical clause says:

“The relationship between the parties is solely that of in-
dependent contractors, and nothing in this Agreement
shall be construed or deemed to create any other rela-
tionship between the parties, including one of employ-
ment, general agency or joint venture. As such, neither
party shall be responsible for the acts or omissions of

the other party”
Contract defenses include:

P verifying the relationship between parties is contractu-

ally defined as this protects both parties.

P having your dental practice defined as an independent
contractor means you do not assume business liabilities of
the MCO.

I. Assumption/Assignability

A typical clause says:

“Except as otherwise permitted herein, neither party
shall have the right to assign, delegate, or otherwise

transfer any or all of its rights and/or obligations un-
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der this Agreement to any third party without the prior
written consent of the other party hereto. The foregoing
notwithstanding, MCO may assign, delegate or other-
wise transfer any or all of its rights and/or obligations
under this Agreement to any parent, subsidiary, or af-
filiate of MCO, or to any entity that is a successor-in-
interest to its business. This Agreement shall be binding
upon and inure to the benefit of the successors and per-

mitted assigns of the parties”

This clause applies when the MCO merges or is acquired by an-
other MCO, which is common. Often, the contract will allow the
MCO?’s contractual duties to be assigned to another entity with-
out the HCP’s consent, meaning that you will be held vulnerable
to the reimbursement provisions of the “post-acquisition” MCO.
This could be disastrous if the MCOs go from a discounted FFS
to a capitated reimbursement. Also, when MCOs merge they usu-
ally say that the lower of the two reimbursement rates apply to all

of the subscribers of the newly merged MCO.
Contract defenses include:

P having the contract say that the provider must consent
in writing for assumption/assignment to occur by another
MCO.

P having the contract say that all terms continue un-

changed despite assignment of the contract.

J. Notice

A typical clause says:

“All notices required or permitted under this Agreement
shall be given in writing, signed by the party giving no-
tice, and delivered by hand, by first-class registered mail
with postage prepaid, by certified mail, return receipt
requested, with postage prepaid, or by overnight deliv-
ery service, to the other party at the address set forth in

the introductory paragraph to this Agreement.”
Contract Defenses include:

P exempting this from applying to claims and notices of
loss because it undercuts electronic claims submission, one
of your practice efficiencies needed to make money under

managed care.

K. Governing Law/Venue

A typical clause says:

“This Agreement, its terms and the adjudication of all
claims or controversies arising hereunder, shall be gov-
erned by, and construed and enforced in accordance
with, the laws of the State of Florida, without regard to
its conflicts of laws principles. In the event of a dispute
between the parties, such dispute shall be submitted to
a court of competent jurisdiction in Leon County, Flor-
ida”

Contract defenses include:

P being wary if governing law is anything other than
Florida.

P negotiating to have venue in the county where you

practice.

L. Restrictive Covenants

These are also known as non-compete clauses. They restrict den-
tists from competing in geographic areas during the term of the

MCO contract and for a limited time thereafter.
Contract Defenses include:

P knowing Florida law, which says a contract between a
HMO and a HCP cannot contain any provision that in any
way prohibits or restricts the HCP from entering into com-
mercial contracts with other HMOs.”® Likewise, the HCP
cannot restrict the HMO from entering into commercial

contract with any other health care provider.
P knowing that other state’s laws may not be similar.

P knowing Florida law also applies to PLHSOs and pro-
hibits such a plan from restricting the HCP from contracting
with another PLHSO.*

M. Litigation/Arbitration/Attorneys’ Fees

Participating provider agreements rarely include arbitration
clauses but often include “attorney’s fees” clauses. A typical at-

torney’s fees clause says:

“If either party brings an action to enforce any of the
terms or provisions of this Agreement, then the pre-

vailing party shall be entitled to recover from the non-
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prevailing party all costs and expenses of such action,

including, but not limited to, reasonable attorneys’ fees.”
Contract defenses include:

P avoiding one-sided clauses that obligate only you to pay
legal fees.

P avoiding intimidation against pursuing claims thinking

that only you are at risk of legal costs.

P negotiating that legal fees will be awarded to whichever

“prevailing party” wins or will be “shared equally”

P negotiating for the arbitration/litigation to occur in

your area, rather than the plan’s corporate offices.

P verifying whether you must first exhaust any internal
appeal processes before initiating arbitration and what the

time frames are for filing appeals.

P determining whether the arbitration is binding and le-

gally enforceable in a court of law.

P knowing whether the arbitrator can award punitive or

other damages, or only the value of the claim.

P knowing whether the contract prohibits you from pur-

suing or participating in class action lawsuits.

N. Most Favored Nation/Exclusivity

This clause requires you to offer the health plan the lowest, or
most favorable, rates you have negotiated with any other provider

network or payor.
Contract defenses include:

P keeping your contracted rates with other payors confi-

dential and proprietary.

P avoiding language that says you will be a provider “ex-

clusively” for one plan.

»  knowing that Florida law makes such provisions void-
able for PLHSOs* and HMOs.*

P adding a clause that says:

“This Agreement is not exclusive in any respect. MCO is
entitled to and may enter into similar agreements with

other providers, and Provider is free to enter into simi-

lar agreements with other parties and to maintain Pro-
vider’s private practice for patients who are not MCO

enrollees/subscribers.”

Step 6:
Know Your Mix

Conduct an internal analysis of your practice’s mix of payors, uti-
lization by payor, accounts receivable by payor and how the fee
schedule compares to your existing fee schedule. You want to un-
derstand who your major payors are. For example, if 100 percent
of your practice is Medicaid, you have no leverage over that indi-
vidual payor. Identify the problem payors for the last six months.
If a MCO has a high rate of adjustments or a high number of days
in accounts receivable, think about renegotiation. Also, verify if

they are automatically including penalties for overdue claims.

Step 7:
Efficiency

Focus on expense management and clinical efficiency to maxi-
mize profit. Efficiency is different than cutting expenses. Some-
times, it makes good business sense to spend more on manage-
ment software or staft in order to streamline efficiency and timely
payment. High patient turnover, distracted staff, and long patient
wait times are a sign that you may need to scale back your MCO

arrangements or optimize efficiency.

Step 8:
Plan for the Future

Each MCO contract should go into one of three categories: ter-
minate, renegotiate or continue with the same terms. If you ter-
minate a plan, send a letter to all covered patients and also post
a notice that as of a certain date, you will no longer be an in-
network provider for that plan. If you decide to start terminat-
ing contracts, it is usually best to start with payors who represent
only a small portion of your practice and then focus on how to

work through going out-of-network with that payor.

At least monthly, reconcile payments posted against negotiated
reimbursements. See if your practice management system can
compare reimbursement on a plan by plan basis. If not, select
random EOBs from each MCO and compare anticipated pay-
ment against actual reimbursement to prepare to renegotiate
when the plan comes up for review. A great reimbursement rate
doesn’t mean you actually receive that. Efficiency is the key, so

also select a dollar or percent range for which to ignore variances.
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Focus on the big ticket reimbursements and include modifiers. If
you see egregious, routine, significant disparities between con-
tracted rates and amounts actually paid and prompt-payment
violations, consider breach of contract or reporting to the Office

of Insurance Regulation as bad faith claims practices.

When going through the steps, especially the ones concerning fee
reimbursement, be aware of antitrust law. Each individual prac-
tice must act independently. Don’t confer with competing prac-
tices on what their fee schedules are under one or more MCO
contracts; on what patients you're willing to serve or where to lo-

cate your offices; or on what contracts or patients will be rejected.

The Future of Dental MCOs

The ACA establishes a national standard for network adequacy. It
requires networks to be “sufficient in numbers and types of pro-
viders, including providers that specialize in mental health and
substance abuse services, to assure that all services will be acces-
sible without unreasonable delay”” This is sometimes referred to
as “parity” legislation. But MCOs will have discretion as to what
“sufficient” and “unreasonable” mean. It would be preferable if
the law included objective minimum enrollee to provider ratios,

wait times and maximum travel distance, but it does not.

Any Willing Provider (AWP)

Florida does not have AWP or “freedom of choice” legislation.
AWP laws require MCOs to open their networks to any provider
willing to accept the network’s terms and conditions, including
their reduced rates of payment. Freedom of choice legislation
looks at the network from the patient’s perspective (i.e., consum-
er protection) and guarantees enrollees’ ability to receive care
from any qualified dentist. Such statutes have little practical effect
because they lack meaningful penalties and don’t change the un-
derlying differences in negotiating leverage between a plan and

individual providers.

Narrow Networks

The ACA also promotes narrow networks for plans sold on state
and federal exchanges, which means that commercial plans will
eventually do so as well. Narrow networks offer smaller net-
works with lower premiums. They are similar to HMOs in that
they do not pay for out-of-network care, effectively leaving the
patient uninsured (and emphasizing the need for AWP legisla-
tion). But narrow networks place a greater focus on meeting es-

tablished quality indicia and promoting high-value care through

reimbursement mechanisms, such as bundled payments, and
outcome driven payment, such as pay-for-performance. Propo-
nents of narrow networks say they improve quality, standardize
care and minimize unnecessary care by establishing “high per-
formance provider networks” In other words, lower premiums
through better controlling the cost of services by allowing only

low-cost providers into the network.

Living Outside the Network

Some dentists are able to opt out of network participation by re-
fusing to accept MCOs. Their assumption is that they can achieve
a high enough reimbursement level without entering into an
MCO contract. If the contracted in-network rate won't support
your costs and allow you to make a profit, stay out-of-network
and bill the patient for the balance of the unpaid charges. Just

don't forget to factor in patient dissatisfaction levels.

Most dentists routinely require patients to agree to be person-
ally responsible for balances left unpaid by MCOs. These claims
often don't translate into much actual collections and are likely to
trigger allegations of malpractice as defenses for non-payment.
Florida law dictates who is responsible for paying providers and
how much providers can receive for out-of-network services. In
Florida, the patient is obligated to pay the doctor under various
equitable theories, such as quantum meruit, detrimental reliance,
promissory estoppel, unjust enrichment and contracts-in-fact.
Florida also recognizes a right for such payments from MCOs in

emergency services.

PLHSOs, HMOs and EPOs will not reimburse providers who are
out-of-network (except for emergency services). Insurance and
PPOs will pay out-of-network providers at the UCR rate or the
prevailing charge. Make sure you understand the formula for
how the UCR fee is calculated. Plans will use their own propri-
etary data (e.g., they pay according to their own fee schedule),

not yours.

Most plans purchase data from FAIR Health Inc., a non-profit
independent of any one payor. FAIR Health Inc. uses a nation-
wide database of claims for each ZIP code that includes the date
and place of service, the procedure code and the average doctor’s
charge. That doesn’t mean you will get the UCR fee from the plan,
you will usually get only 80 percent, meaning that 80 percent of
charges in your ZIP code are the same or less for the particular
code in question. The MCO pays at 80 percent of the prevailing
rate; then you balance-bill the patient’s deductible and coinsur-
ance if what you were paid by the MCO is less than you normally

charge.
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In that situation, the patient is required to pay the difference,
even if the patient has reached the plan’s annual maximum. For
example, if you are out-of-network and routinely charge $120 for
a service, that does not mean the plan will pay you $120. If the
plan’s coverage pays at 70 percent of UCR and UCR according to
their data is $100, then you will get paid by the plan only 70 per-
cent of $100 or $70. If the patient hasn't yet met their deductible,
the patient is solely responsible and the plan pays nothing. If the
deductible has been met, then you bill the patient for the differ-
ence between your usual charge and the plan’s actual reimburse-
ment. In this case you would bill the patient for $50 because your
usual charge of $120 minus actual reimbursement received from
the MCO of $70 equals $50.

Don’t make the mistake of using the plan’s UCR schedule if you
are not contractually obligated to do so. For example, if you used
the plan’s UCR of $100, you would bill the patient $30, instead of
$50, and you have discounted your fees when you are not con-
tractually obligated to do so. Again, you are allowed to bill the
full difference between your normal charge and what the plan

actually pays if you are not a participating provider.

Chapter 6

Your Rights under
Florida DMPO Contracts

Introduction

Timely and accurate reimbursement is the most important con-
sideration for dentists doing business with MCOs. In a practice
that accepts no dental plans, collections is simple — get paid up-
front by the patient for the full value of your professional services
and get unpaid balances caught up before you provide more care.
But when dealing with MCOs, the dentist will need to determine
and keep track of the volume and dollar amount of unpaid claims
by individual payor and factor this into decisions to renew or ter-

minate contracts early.

Insurance plans and managed-care plans are both regulated by
Florida law and give dentists specific legal protections. But the
regulations differ dramatically based on what type of MCO is in-
volved. For example, the laws regarding balance billing are very
different and depend on the type of payor involved. Non-con-
tracted dentists are free to balance bill patients who belong to a
PPO, but most PPO contracts state that dentists who are in-net-

work must accept the amount received from the PPO as payment

in full. Balance billing also is prohibited in workers’ compensa-

tion, Medicaid and Medicare programs.

Health insurance companies are regulated under Chapter 627,
Fla. Stats. If an MCO is involved, there are only four types in
Florida:

»  DMPO under Chapter 636, Part IT, Fla. Stats.
»  PPO under chapter 627, Fla. Stats.

»  HMO under chapter 641, Fla. Stats.

» PLHSO under chapter 636, Part I, Fla. Stats.

It is easy to identify what type of MCO you are doing business
with based on the plan documents. Under Florida law, each
regulated entity must identify whether it is an EPO, PPO, HMO,
DMPO or PLHSO. Likewise, if it is managed care, the entity can-

not use the word “insurance” in its plan documents.

DMPO Rules

Since 2004, Florida has allowed discount medical plan organi-
zations to contract with dentists. A DMPO is not insurance. It
provides discounts at certain health care providers for medical
services. It is not a payor as it does not make payments directly
to the providers of medical services. The plan member is obli-
gated to pay for all health care services but will receive a discount
from those health care providers who have contracted with the

discount plan organization.”®

“Discount medical plan” means a business arrangement or con-
tract in which a person, in exchange for fees, dues, charges or
other consideration, provides access for plan members to provid-
ers of medical services and the right to receive medical services
from those providers at a discount. Dental care services and du-
rable medical equipment (DME) like sleep apnea devices can be
included in a DMPO but pharmaceutical supplies or prescription
medications are excluded.” The term “discount medical plan” ex-
cludes any product regulated as insurance, a PPO, an EPO, an
HMO or a PLHSO.'®

DMPOs must be licensed in Florida by the Office of Insurance
Regulation.'” Do not sign a contract with an unlicensed DMPO.
Licensed DMPOs must establish and maintain subscriber com-
plaint procedures.'®* If they don’t, HCPs should report them to
OIR which has jurisdiction to investigate and revoke licensure.'*
Importantly, a HCP may operate an in-office DMPO for her pa-

tients only without obtaining OIR licensure.'**
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DMPOs are prohibited from:

» <«

P using the terms “insurance,”'”® “health plan,” “coverage.”

» o« » o«

“copay,” “copayments,

» o«

pre-existing conditions,” “guaran-

»

teed issue,” “premium,” “PPO;” “preferred provider organiza-

tion,”'* in contracts or marketing.

P imposing restrictions on freedom of choice of HCPs, in-

cluding waiting periods before accessing care.'””

P paying providers any fees for medical services.*®

DMPQOs and Provider Contracts

Provider agreements must be in writing.'” The contract must in-

clude:

P a list of the services and products to be provided at a

discount.

P the amount(s) of the discounts or, alternatively, a fee

schedule that reflects the provider’s discounted rates.

P acontractual obligation that the provider will not charge

members more than the discounted rates.

P Each DMPO must file annual reports with the OIR that

include information helpful to doctors when negotiating:''°

P audited financial statements

P the names and residence addresses of all persons re-
sponsible for the conduct of the organizations affairs (are
they dentists?)

P the number of discount medical plan members in the
state, an up-to-date list of the names and addresses of the

providers with which it has contracted, and a website page.'"!

NCS and Balance Billing

A DMPO is allowed to sell discounts together with any other in-
surance product''” and this is one way for MCOs to avoid NCS
legislation. The MCO also may charge members a fee for the dis-
count plan in addition to the fees for the underlying coverage. A
provider may bill her normal rates for non-discounted services
unless the discount plan is coupled with an HMO or a PLHSO.

In-office DMPOs

Dentists may, without obtaining a certificate of authority from
the OIR, operate a DMPO for their patients only.'”* The statute is
unclear, but appears to prohibit a dentist from publicly marketing
the plan. It allows a monthly fee to be paid by patients before den-
tal services are provided. The fee is paid in advance for the prom-
ise of a discount at time of service. What makes this a DMPO
rather than a PLHSO is that the prepaid fee is paid in exchange

for a discount rather than the dental service itself.

If the doctor intends to market the discount plan directly to the
public, then a DMPO certificate of authority is required. Most
individual dental practices can meet the OIR requirements to
set up a DMPO that will be marketed publicly. The process is
time-consuming, but comparatively inexpensive to obtaining any
other certificate of authority. For example, the DMPO need only
have a net worth of at least $150,000''* and the initial and annual

application fee is only $50.'"

Chapter?7

Your Rights under Florida Health
Insurance and PPO Contracts

Introduction

“Any person (including HCPs) who has been damaged by an
insurer” (including EPOs and PPOs offered by insurers) due to
“unfair claim settlement practices” has the legal right in Florida
to pursue civil damages against the plan.'"®As a condition prec-
edent to suing, the department and the insurer must have been

given 60 days” written notice of the violation."”

One advantage of filing civil suit is that civil damages do not pre-
empt any other remedy or cause of action and may include an
award or judgment in an amount that exceeds the policy limits.
You have rights under either the common law remedy of bad faith
or the statutory remedy, but you cannot obtain judgment under

both remedies.

It is important that dentists who routinely receive improper
claims denials or late payments put the department on notice;
otherwise, there is no way to prove that the insurer is doing it
with such frequency to indicate a general business practice. Un-
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fair claim settlement practices''® relevant to dental claims include

insurers who:
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P make material misrepresentation to any person having
an interest in the proceeds payable (i.e., HCPs that accept
assignment) with the intent of effecting settlement of such
claim on less favorable terms than those provided by con-

tract or policy.

P don’t attempt in good faith to settle claims when, under
all the circumstances, it could and should have done so with

due regard for the insured.

P fail to promptly settle claims under one portion of the
insurance policy coverage in order to influence settlements

under other portions of the policy coverage.

Other unfair claim settlement practices occur only if done with

such frequency as to indicate “a general business practice”™
P not having standards to properly investigate claims.

P misrepresenting pertinent facts or insurance policy pro-

visions relating to coverage.

P failing to acknowledge and act promptly upon commu-

nications with respect to claims.

P denying claims without conducting reasonable investi-

gations based upon available information.

P failing to affirm or deny full or partial coverage of
claims, and, as to partial coverage, the dollar amount or ex-
tent of coverage, or failing to provide a written statement that
the claim is being investigated, upon the written request of
the insured within 30 days after proof of loss statements have

been completed.

P failing to promptly provide a reasonable explanation in
writing to the insured of the basis in the insurance policy, in
relation to the facts or applicable law, for denial of a claim or

for the offer of a compromise settlement.

P failing to promptly notify the insured of any additional

information necessary for the processing of a claim.

P failing to clearly explain the nature of the request-
ed information and the reasons why such information is

necessary.

Mandated Benefits

Insurance, EPOs and PPOs must provide anesthesia and cleft lip/
palette benefits similar to HMOs (discussed below)'® and direct
payment for hospital based claims.'*

How to File Administrative Complaints

The Department of Financial Services, Division of Consumer
Services can assist you with insurance questions and open a for-
mal complaint. There are helplines that will contact the insurance
company on your behalf. You can submit complaints online at
https://apps.fldfs.com/ESERVICE/Default.aspx or by telephone
at 877.MY.FL.CFO (877.693.5236). Consumer Services some-
times processes complaints better if they come directly from the
insured rather than the HCP.

Not all complaints fall under Consumer Services jurisdiction.
The trick is for the dentist to determine the appropriate regula-
tory entity to address the claim payment concern: DFS reviews
health claim payment delays relating to insurers, PPOs, EPOs
and HMOs."! You need to submit written proof that the claims

in question have been received by the insurance plan.

But claims that involve a dispute regarding whether payment
should be made, or the amount of a payment, should be referred
to the Statewide Provider and Health Plan Claim Dispute Resolu-
tion Program (MAXIMUSY) instead of the OIR.'* This program
is run by AHCA, not DFS. Currently, AHCA has contracted with
MAXIMUS to administer this program. Contact MAXIMUS by
calling 866.763.6395, Option 5.

Further DFS does not have authority over:
» PLHSOs.

P contracts purchased outside of Florida. Contact the oth-
er state’s Department of Insurance. You can get their contact
information at the National Association of Insurance Com-
missioner (NAIC) website: www.naic.org/state_web_map.
htm.

P self-insured employer plans under ERISA.

P Federal Employee Health Plans. Contact the Federal
Employee Health Plans, U.S. Office of Personnel Manage-
ment, Federal Employee Health Benefits Programs, Insur-
ance Review Division, #1, 1900 E. Street NW, Washington,
DC 20415-3500. Telephone: 202.606.0727.
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P U.S. Military Plans. Contact Palmetto Government Ben-
efits Administration, Tricare Claims Department, P.O. Box
7031, Camden, SC 29020-7031. Telephone: 800.403.3950.

P DFS can't help doctors or patients with disputes about
p p p

pre-existing conditions, “medical-only” exclusions, or policy

interpretation under a legal doctrine known as “separation

of powers”'?

Chapter 8

Your Rights under
Florida HMO Contracts

Introduction

Where the OIR regulates insurance, EPOs, PPOs and DMPOs,
both OIR and AHCA regulate HMOs.'** HMOs are exempt from
provisions of the Florida Insurance Code (chapter 627) regulat-
ing insurance companies.'” HMOs must get “certificated” by
AHCA as a “health care provider”'* In order to be certificated,
the HMO must meet certain network requirements regarding
geographic capacity, hours of operation, provision of after-hours
service, and staffing patterns within generally accepted industry
norms for meeting the projected subscriber needs.'”” The HMO
legally is required to provide treatment authorization 24 hours a
day, seven days a week. Requests for treatment authorization may
not be held pending unless the requesting provider contractually

agrees to take a pending or tracking number.

Right to Second Opinion from Medical
Director

HMOs must ensure that “the health care services provided to
subscribers shall be rendered under reasonable standards of qual-
ity of care consistent with the prevailing standards of medical
practice in the community”'?* If an HMO denies a dentist’s claim
based on “reasonableness or necessity of surgical procedures” or
if the claim denial could “subject (the subscriber) to a serious in-
jury or illness,” then your patient has the right to a second medi-
cal opinion by a physician chosen by the subscriber — not the
HMO’s medical director.'®

Claim Forms

HMOs typically accept the ADA claim form for dental services

but are not required to do so."*

Emergency Services

Under Florida law, even if there was no prior notification to the
HMO or prior authorization by the HMO, it must reimburse for
emergency services performed by doctors outside the network
when participating providers were not available at the time ser-
vices were obtained.”' This law requires “no less than 75 percent
of reasonable charges for covered services” to be paid by the
HMO “up to subscriber contract benefit limits”'** Note, however,
that emergency services will be defined by the HMO in its con-
tract, certificate or member handbook, and may not conform to

the definition of emergency services in statute.

Prompt Payment of HMO Claims

Claims include any paper or electronic billing instrument'* sub-
mitted to the HMO’s designated location. Claims for payment or

overpayment:

P are considered received on the date the HMO actually

receives it (not the date it was sent in).

P must be sent to primary payor within six months after
the date of service and to the secondary payor within 90 days

after final determination by the primary MCO.

P must not duplicate previously submitted claims unless it
is determined that the original claim was not received or is

otherwise lost.

P must not retroactively deny a claim based on subscriber
ineligibility more than one year after paying the claim."* In
other words, dentists have 12 months from claims submis-
sion to pursue the HMO for a claim of underpayment.'* If
more than 12 months go by, the claim for underpayment is

deemed waived.
For electronic claims, the HMO must!3¢:

P provide electronic acknowledgment within 24 hours af-
ter the beginning of the next business day after receipt of the

claim.
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P either pay or provide the HCP with electronic notice that
the claim is contested or denied within 20 days after receipt
of the claim. The HMO’s action on the claim is considered

to be made on the date mailed or electronically transferred.

P include an itemized list of additional information neces-

sary to process the claim.

P pay or deny electronic claims within 90 days after re-
ceipt. Failure to pay or deny a claim within 120 days after

receipt creates an uncontestable obligation to pay the claim.
For paper claims, the HMO must'":

P provide acknowledgment of receipt of the claim or give
the HCP electronic access regarding the claim’s status within

15 days (not 24 hours cf. electronic claims) after receipt.

P either pay or provide the HCP with notice that the claim

is contested or denied within 40 days after receipt.

P include an itemized list of additional information nec-
essary to process the claim. Note the HMO is barred from

requesting duplicate documents.

P pay or deny claims within 120 days (not 90 days cf. elec-
tronic claims) after receipt. Failure to pay or deny a claim
within 140 (120 days cf. electronic claims) after receipt cre-

ates an uncontestable obligation to pay the claim.

An overdue payment of an HMO claim bears simple interest at
the rate of 12 percent per year and begins to accrue when the
claim should have been paid, denied or contested. The interest is

payable with the payment of the claim.

HMO Clawback or Offset for Claims
Overpayment

The HMO may not reduce payment to the provider for other ser-
vices (i.e., no offset allowed) unless the provider agrees to the re-
duction in writing or fails to respond to the HMO’s overpayment
claim in a timely manner. Payment of an overpayment claim is
considered made on the date the payment was mailed or elec-

tronically transferred.
If the HMO overpays it must:

»  make a claim for overpayment to the provider’s desig-
nated location, identify the specific claims involved and state
the basis for the overpayment within 30 months after it re-

ceives the claim, unless provider fraud is involved, in which

case the time frame is extended. However, the rule for den-
tists (as opposed to other types of HCPs) is the overpayment
claim must be submitted to the provider within 12 months

138

after the HMO’s payment of the claim."** In other words, the

look-back period is significantly shorter.

P submit documentation requested by the HCP within 35
days.

The HCP must:

P pay, deny or contest the HMO’s claim for overpayment
within 40 days after the receipt. All contested claims for
overpayment must be paid or denied within 120 days. Fail-
ure to pay or deny overpayment within 140 days after receipt

creates an uncontestable obligation to pay the claim.

P notify the HMO in writing within 35 days after the pro-
vider receives the claim whether it is contested or denied.
The notice that the claim for overpayment is denied or con-
tested must identify the specific claims involved, state why it
is contested, and request additional information if needed. If
the HCP requests additional information, the HMO has 35
days to provide it and then the HCP must pay or deny within

45 days of receipt of the additional information.

Internal Grievance Procedure!?®

Under Florida law,'® a subscriber! has a right to file a written
grievance at any time. Unless it is being actively reviewed by a
mediator, arbitrator or third-party dispute entity,' the HMO
must conclude its internal resolution process within 60 days after

the receipt of the provider’s request for review or appeal.

Grievances typically concern standard of care or exclusions, so
dentists should know what Florida law requires of HMOs: HMOs
must ensure that the health care services conform to reasonable

143 which are, at a minimum, consis-

standards of quality of care
tent with the prevailing standards of medical practice in the com-
munity."** An HMO must give a “clear and understandable state-
ment of any limitations on the services or kinds of services to be
provided;”'*> however, that information is given to the subscriber,
not the participating HCP. Likewise, an HMO must give a “clear
and understandable description ... to resolving subscriber griev-
ances; " but again, that information is given to the subscriber,

not the HCP.
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Expedited Review

Expedited review procedures shall be available to a subscriber
and to the provider acting on behalf of a subscriber. In an expe-
dited review, the HMO must make a decision within 72 hours

after receipt of the request.

Administrative Remedies under
Ombudsman Program#¥

AHCA operates a Statewide Managed-Care Ombudsman Com-
mittee that acts as a consumer protection and advocacy organi-
zation on behalf of all health care consumers receiving services
through MCOs. It does not protect HCPs; rather, it protects
HMO enrollees (your patients) to ensure they receive “covered
medical services” they have contracted for under a managed-care
program. The ombudsman committee is comprised of volunteers
who work closely with AHCA to protect the public health, safety
and welfare of enrollees. The ombudsman committee has author-

ity to:

P receive complaints regarding quality of care from
AHCA.

P assist AHCA with investigation and resolution of com-

plaints against HMOs.

P review managed-care quality assurance programs and
make recommendations as to how the rights of managed-

care enrollees are affected.

P report to the Legislature regarding complaints received
about HMOs.

Administrative Remedies under Subscriber
Assistance Program Panel

Under Florida law, “every HMO must have a grievance procedure
available to its subscribers for the purpose of addressing com-
plaints and grievances”'*® After the internal grievance procedure
is completed, the subscriber has one year from the date of ser-
vice to submit an appeal for review to the Subscriber Assistance
Program panel.' HMOs must maintain records of all grievances
and report to AHCA “the total number of grievances handled,
a categorization of the cases underlying the grievances and the

final disposition of the grievances”'

Allowable Claims Error Rate

A permissible error ratio of 5 percent is allowed for HMO claims
payment violations.”! An error ratio more than 5 percent also
can be used to challenge an HMO’s clawback claim. If the ratio
exceeds 5 percent, then a fine may be assessed for those claims

payment violations that exceed the error ratio.'”

Pre-existing Condition Exclusion

An HMO is not required to exclude coverage for pre-existing
conditions, but most do."** Check the subscriber handbook to de-
termine if pre-existing conditions are excluded. They are only if
the plan documents make it explicit that coverage pertains only
to injuries caused by accidents after the effective date of coverage
or illnesses that first manifest themselves after the effective date
of coverage.”** In addition, an HMO offering group coverage may

impose a pre-existing condition exclusion only if:'**

P medical advice, diagnosis, care, or treatment was rec-
ommended or received within the six-month period ending

on the enrollment date for the physical or mental condition.

P such exclusion extends for a period of not more than 12
months, or 18 months in the case of a late enrollee, after the

enrollment date.

> the period of any such pre-existing condition exclusion
is reduced by periods of creditable coverage (i.e., coverage

that the patient had before purchasing the HMO coverage).

Preauthorization

If the dentist has followed the HMO’s authorization procedures
and obtained authorization for covered services for an eligible
subscriber, then the HMO cannot later deny the claim based on a
failure of preauthorization.”*® If the HMO improperly authorized
it, they must live by that decision, unless they prove that the den-
tist submitted the request with information with willful intent to
misinform the HMO.

Attorney’'s Fees and Court Costs

In any civil action brought by a dentist to enforce the terms and
conditions of an HMO contract, the prevailing party is entitled
to recover reasonable attorney fees and court costs,”” including

payment of the claim as well as interest penalties.
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Waiting Periods and Affiliation Periods

Group HMOs may impose waiting periods.'*® A “waiting period”
means the period of time that must pass before the individual is
eligible to be covered for benefits under the terms of the contract.
In lieu of a waiting period, any HMO may use an “affiliation pe-

riod” to guard against adverse selection.'”

An affiliation period'® is different than a waiting period, but has
similar effect. With an affiliation period, no premiums are col-
lected; with a waiting period, premiums are still collected. An
affiliation period means a period of time that, under the HMO
contract, must expire before the coverage becomes effective. The
organization is not required to provide health care services or
benefits during such period, and no premium may be charged
during the period. The affiliation period begins on the enroll-
ment date and runs concurrently with any waiting period under
the plan. The affiliation period must be applied uniformly and, in
general, cannot exceed two months. In contrast, a waiting period

is whatever the contract says it is.

Mandated Benefits

There are several dental benefits that must be covered by HMOs

under Florida law:

1. If Untreated, will Result in Medical Condition: dental treat-
ment or surgery cannot be excluded based on lack of medical
necessity if the “dental condition is likely to result in a medi-

cal condition if left untreated.”'¢!

2. Coverage for Emergency Dental Care Done by Out-of-
network Provider: Dentists are entitled to HMO payment
for care for “emergency medical conditions” even if they are
out-of-network and did not obtain prior approval from the
HMO.'$? However, the HMO is only obligated to pay 75 per-
cent of the “reasonable charges for covered services,”'®® up
to the subscriber’s benefit limit. Emergency medical condi-
tions'®* include some dental services, and are defined as: A
medical condition manifesting itself by acute symptoms of
sufficient severity, which may include severe pain or other
acute symptoms, such that the absence of immediate medi-
cal attention could reasonably be expected to result in any
of the following: serious jeopardy to the health of a patient,
serious impairment to bodily functions, or serious dysfunc-

tion of any bodily organ or part.

3. General Anesthesia and Hospitalization: If the HMO covers
general anesthesia and hospitalization services, then it also
must cover general anesthesia and hospitalization for chil-
dren who are “under 8 years of age” when the physician and
the dentist agree that such services are necessary “due to a
significantly complex dental condition or a developmental
disability in which patient management in the dental office

has proved to be ineffective™®

or if the covered person, re-
gardless of age, “has one or more medical conditions that
would create significant or undue medical risk for the indi-
vidual in the course of delivery of any necessary dental treat-
ment or surgery if not rendered in a hospital or ambulatory
surgical center”'® The mandated benefit for in-patient care
and general anesthesia does not waive the requirement for
prior authorization if it is otherwise required by the HMO.
Most surgeries and hospital stays do require prior authoriza-

tion or else the HMO may deny coverage.'”

4. Cleft Lip and Palate: The HMO (assuming it provides cov-
erage for children otherwise) must provide coverage “for
treatment of cleft lip and cleft palate for” children under
18 years of age.'®® It will probably require, however, that the
gatekeeper primary care physician prescribes or certifies
that such services are medically necessary and consequent
to treatment of the cleft lip or cleft palate. Like hospital care
for dental conditions, coverage for cleft lip or palate dental

treatment typically requires preauthorization.

5. TMJ Coverage'®: If the HMO contract covers any diagnostic
or surgical procedure involving bones or joints of the skel-
eton, it also must cover similar diagnostic or surgical pro-
cedures involving bones or joints of the jaw and facial re-
gion, if, under accepted medical standards, such procedure
or surgery is medically necessary to treat conditions caused
by congenital or developmental deformity, disease or injury.
The HMO may encourage “appropriate nonsurgical proce-
dures” in the treatment of a bone or joint of the jaw and facial
region and is not, under this statute, required to cover care
or treatment of the teeth or gums, for intraoral prosthetic

devices or for surgical procedures for cosmetic purposes.

6. Domestic Violence: An HMO cannot refuse to provide ser-
vices solely because they are sought for injuries resulting
from an assault, battery, sexual assault, sexual battery or any
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other offense by a family or household member,'”° or by an-

other who is or was residing in the same dwelling unit.'”!
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7. Handicapped Children: A PLHSO must continue to provide
coverage to “handicapped children who are incapable of
self-sustaining employment by reason of mental or physical
handicap, and substantially dependent upon the enrollee for

support and maintenance.'”

Assignment of Benefits/Direct Payment
Required

If the subscriber/patient, in the claim form, specifically autho-
rizes payment of benefits directly to any contracted dentist, then
the HMO must make payment to the designated provider of
such services if any benefits are due."”> The HMO contract may
not prohibit, and claims forms must provide an option for, the
payment of benefits directly to a licensed dentist for covered ser-
vices provided. The attestation of assignment of benefits may be
in written or electronic form. Payment to the provider from the
HMO may not be more than the amount that the insurer would
otherwise have paid without the assignment. This requirement
does not affect the applicability of the provider billing prohibition
and the mandated benefits for emergency services regardless of

whether prior authorization was received.'”

Coordination of Benefits (COB)

An HMO is entitled to coordinate benefits on the same basis as
an insurer.'”” The insurance COB rules are set forth in section
627.4235, Fla. Stats., and Chapter 5 of this handbook.

Required Participating Provider Agreement
Terms and Conditions

Each contract between an HMO and a dentist must!'®:
P be in writing.

P establish written procedures for a HCP to request and
the HMO to grant authorization for utilization of health care

services.'”’

The HMO must give written notice to the pro-
vider before changing these procedures. The HMO is liable
for services rendered to an eligible subscriber by a provider
only if the provider follows the HMO’s authorization proce-
dures and receives authorization for a covered service for an
eligible subscriber.'”® If the HCP obtains authorization pur-
suant to a “willful intention to misinform” the HMO, then

the HMO is not liable.!””

P contain a provision that the subscriber is not liable to

the provider for any services in which the HMO is liable.

> require the HCP to give 60 days’ advance written notice
to the HMO before canceling for any reason. If requested by
the HCP, the HMO may terminate the contract in less than
60 days. If either the HMO or the HCP terminate a contract,
both must provide a written reason for the contract termina-
tion."® An acceptable reason includes termination “for busi-

ness reasons.”

P provide that nonpayment for goods or services rendered
by the HCP to the HMO is not a valid reason for avoiding the

60-day advance notice of cancellation.

P require the HMO to give 60 days’ advance written no-
tice to the HCP before canceling, without cause, the contract
with the provider except when a patient’s health is subject to
imminent danger or a HCP’s ability to practice medicine is

effectively impaired by a governmental agency.

P disclose to the HCP information about claims process-
ing: the mailing or electronic address where claims should
be sent for processing; the telephone number that a provider
may call to have questions and concerns regarding claims
addressed; the address of any separate claims processing cen-

ters for specific types of services.

P disclose to the HCP information about payment: the
complete schedule of reimbursements for all the services and
any changes in or deviations from the contracted schedule of
reimbursements must be provided electronically or in writ-
ing if requested by the dentist. This information is subject to
the nondisclosure provisions of the contract, and the HCP

must keep it confidential.

P Require the HMO to provide contracted HCPs with no
less than 30 calendar days’ prior written notice of any chang-

es to reimbursement or other required contract terms.

No “Silent MCOs”

An HMO cannot require a HCP to accept the terms of other
MCOs or insurance under the HMO’s common management
and control.”®! Any contract provision that violates this section

is void.
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No Gag Clauses

A contract between a HMO and a HCP cannot contain any pro-
vision restricting the provider’s ability to communicate informa-
tion to the provider’s patient regarding medical care or treatment
options for the patient when the provider deems knowledge of
such information by the patient to be in the best interest of the
health of the patient.'®

HMOs and Non-covered Services

Note that some HMO coverage may, in fact, be limited in that
high-deductible contracts are allowed in connection with medi-
cal savings accounts.'® A contract between a HMO and a Flor-
ida dentist cannot contain a provision that requires the dentist
to provide services to the HMO subscriber at a fee set by the
HMO unless such services are covered services under the appli-
cable contract.'™ In this context, “covered services” means dental
care services for which a reimbursement is available under the
subscriber’s contract, or for which a reimbursement would be
available but for the application of contractual limitations such
as deductibles, coinsurance, waiting periods, annual or lifetime
maximums, frequency limitations, alternative benefit payments

or any other limitation.

Dentist Billing Prohibited

If an HMO is liable for services rendered to a subscriber by a pro-
vider, regardless of whether a contract exists between the HMO
and the HCP, then the HMO is exclusively liable for payment of
fees to the provider and the subscriber is not liable for payment
of fees to the provider.”®® The law further states'®® that a provid-
er or any representative of a provider, regardless of whether the
provider is under contract with the HMO, may not collect or at-
tempt to collect money from, maintain any action at law against,
or report to a credit agency a subscriber of an organization for
payment of services for which the organization is liable, if the
provider in good faith knows or should know that the organiza-
tion is liable. This prohibition also applies during the pendency of
any claim for payment made by the provider to the organization
for payment of the services and any legal proceedings or dispute
resolution process to determine whether the organization is liable
for the services if the provider is informed that such proceedings

are taking place.

This subsection does not prohibit collection by the provider of
copayments, coinsurance or deductible amounts due the pro-
vider.”¥” If the dentist in good faith knows (or should know)

the HMO is liable, then neither the dentist nor her representa-
tives, regardless of whether the dentist is under contract with the
HMO, can:

P collect or attempt to collect money from a subscriber.
P maintain any action at law against a subscriber.
P report a subscriber to a credit agency.

The HMO is required to report suspected violations of the bal-
ance billing prohibition by a dentist to the Florida Department of
Health, which may result in licensure discipline.'®® The dentist is

presumed not to know the HMO is liable unless:
P the HMO tells the dentist that it accepts liability.
> acourt determines the HMO is liable.

» the OIR or AHCA make a final determination that the
HMO is liable subsequent to a recommendation made by the

Subscriber Assistance Panel.'®

»  AHCA issues a final order that the HMO is required to
pay subsequent to a recommendation made by a resolution

organization.'”

This prohibition applies while the claim is pending with the
HMO or undergoing legal or dispute resolution proceedings to
determine if the HMO is liable if the dentist is informed that such

proceedings are taking place.
The following are examples of how the billing prohibition applies:

»  An HMO patient, in a non-emergency situation, know-
ingly goes out of network to a non-contracted dentist for ser-
vices that are covered by the HMO, and the dentist is neither
authorized by the HMO nor referred by the HMO, the den-
tist may bill the patient directly for all charges.

»  An HMO patient, in a non-emergency situation, know-
ingly goes out of network to a non-contracted dentist for
services that are not covered by the HMO, and the dentist
is neither authorized by the HMO nor referred by the HMO,
the dentist may bill the patient directly for all charges.

» Ifan HMO, in a non-emergency situation, denies autho-
rization for a service on the grounds that it is not medically
necessary, then the treatment is not considered a covered
service, and a contracted or non-contracted dentist may bill

the patient directly for all charges.
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P Ifan HMO, in a non-emergency situation, denies autho-
rization for a service on the grounds that it is not a covered
service, a contracted or non-contracted dentist may bill the

patient directly for all charges.

P> If a non-contracted dentist does not seek authorization
from the HMO for a service, and is not authorized or re-
ferred by the HMO, the dentist may bill the patient for all

charges.

P If a non-contracted dentist contacts the HMO and re-
ceives authorization for a covered service for an eligible sub-
scriber the dentist may not bill the patient and must accept
whatever the HMO pays as payment in full (minus any ap-
plicable copayment).

Chapter 9
Your Rights under PLHSO Contracts

Introduction

PLHSOs in Florida do not pay discounted FFS reimbursement
like most PPOs do. Nevertheless, they are common in dentistry.
PLHSOs pay full-risk reimbursement, meaning that they pay
only capitation (PMPM) or a prepaid aggregate fixed sum.'** PL-
HSOS also use only exclusive panels (meaning no reimbursement
for out-of-network care), so patient steerage is comparable to that
of HMO coverage.'”> PLHSOs are exempt from the Florida Insur-
ance Code applicable to insurance, PPOs and EPOs,"" the law for
discount medical plans'* and the HMO Act.'”> Subscriber con-
tracts, marketing materials and premiums must all go through
the OIR “rates and filings”'** All PLHSO contracts must provide
internal grievance procedures and are subject to DFS/OIR regu-
latory and investigative authority."”” Providers have a statutory
right to use the internal grievance system'*®
plaints with DFS or OIR.

as well as filing com-

No “Balance or Direct Billing” of Patients

Providers under contract with PLHSOs are prohibited from bill-
ing or attempting to collect payment from patients for services
covered by the PLHSO — only the PLHSO can be billed."” The
prohibition does not apply to non-covered services, deductibles

or copayment amounts.*”

Cancellation of Contracts

Unlike HMOs where a 60-day advance notice of cancellation
by the plan or the provider is required, under PLHSOs 90 days’
advance written notice is required.?*! The dentist is required to
give 90 days’ advance written notice to the PLHSO before can-
celing for any reason. If requested by the HCP, the PLHSO may
terminate the contract in less than 90 days. Nonpayment by the
PLHSO for goods or services rendered by the HCP to enrollees
is not a valid reason for avoiding the 90-day advance notice of
cancellation. The PLHSO is required to give the HCP 90 days’
prior notice if termination is “without cause” and may further
avoid the 90-days requirement if “imminent danger” to a patient
is involved or the provider’s ability to practice is “impaired by an

action by the Board of Dentistry”**

No Gag Clauses

A contract between a PLHSO and a HCP may not restrict the
HCP’s ability to communicate information to patients regarding
care or treatment options “when the provider deems knowledge
of such information by the patient to be in the best interest of the
health of the patient”**

No “Silent MCOs”

A PLHSO cannot require a HCP to accept the terms of other
MCOs or insurance under common management and control.***

Any contract provision that violates this section is void.

Non-covered Services

Like HMOs and insurance products, a contract between a PL-
HSO and a dentist may not contain a provision that requires the
dentist to provide services to the PLHSO subscriber at a fee set
by the PLHSO unless such services are covered services under
the applicable contract. The term “covered services” means dental
care services for which a reimbursement is available under the
subscriber’s contract, or for which a reimbursement would be
available but for the application of contractual limitations such
as deductibles, coinsurance, waiting periods, annual or lifetime
maximums, frequency limitations, alternative benefit payments

or any other limitation.**
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Administrative Fines and Civil Lawsuits

In addition to fines and administrative action by DFS/OIR, any
person (subscriber or HCP) may bring a civil lawsuit to enforce
the terms and conditions of a PLHSO contract.” The “prevailing
party” (either PLHSO or HCP) is entitled to attorneys’ fees and
court costs for civil actions?” and the statutory cause of action is
“cumulative to rights under the general civil and common law”
regardless of action taken by DFS/OIR .2

Unfair Claim Settlement Practices

The Unfair Claim Settlement Practices Act applies to
HMOs,**insurance, EPOS and PPOS,*"* and PLHSOs.*"!

Chapter 10
Fighting Back

Introduction

If dentists know that the MCO has violated the “rules of the road,”
consider reporting violations to the OIR and AHCA. AHCA
monitors issues related to quality of care and the OIR moni-
tors financial and contractual issues. Some violations are mis-

demeanors,?'?

while others are subject to fines by governmental
regulators. For example, the MCO may be liable for defamation
(a type of unfair claim settlement practice) when its EOB forms
routinely contain derogatory comments about providers that are
false or maliciously critical of the dentist and calculated to injure
the dentist (e.g., reputation and ability to retain and attract new
patients).?* For example, an EOB stating, “Root Canal fill appears
inadequate on X-ray; sent to the patient may be defamation. This
language in the EOB forms also may rise to the level of being an
unfair claims settlement practice if it is committed “with such
frequency as to indicate a general business practice” of “misrep-
resenting pertinent facts or insurance policy provisions relating

to coverages at issue.?'*

Unfair Claims Settlement Practices

MCOs violate Florida law if they commit or perform with such
frequency as to indicate a general business practice any of the

following?'*:

P failing to adopt and implement standards for the proper

investigation of claims

P misrepresenting pertinent facts or contract provisions

relating to coverage at issue

> failing to acknowledge and act promptly upon commu-

nications with respect to claims

P denying of claims without conducting reasonable inves-

tigations based upon available information

P failing to affirm or deny coverage of claims upon writ-
ten request of the subscriber within a reasonable time not to
exceed 30 days after a claim or proof of loss statements have
been completed and documents pertinent to the claim have

been requested in a timely manner and received by the MCO

P failing to promptly provide a reasonable explanation in
writing to the subscriber of the basis in the health mainte-
nance contract in relation to the facts or applicable law for

denial of a claim or for the offer of a compromise settlement

P failing to provide any subscriber with services, care or
treatment contracted for pursuant to any MCO contract
without a reasonable basis to believe that a legitimate defense

exists for not providing such services, care or treatment

> systematic downcoding with the intent to deny reim-

bursement otherwise due

P knowingly misleading potential enrollees as to the avail-

ability of providers

P failing to have in place an internal grievance system or

complaint-handling procedure

Prompt Payment

Florida law?'®

requires insurance to pay claims within 45 days of
receipt and HMOs to pay claims within 35 days of receipt, but in
no event, later than 120 days from receiving the claim. After 120
days, the HMO loses the right to protest payment for any reason.
There is no similar prompt-payment requirement for PLHSOs, as
reimbursement is either prepaid capitation or prepaid aggregate

sum.
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HCP Causes of Action under Florida Law

There are at least three different legal theories under which a den-

tist can sue an MCO for late or non-payment:

1. Claims reimbursement issues typically implicate contract
language. Thus, the insured patient — or the doctor who has
accepted assignment of the patient’s rights under the policy

— can sue for breach of contract.

2. By statute’”” “(a)ny person may bring a civil action against
an insurer when such person is damaged” by unfair claims-

settlement practices.

3. Under common-law causes of action?"® for unfair claims-
settlement practices.?’ For example, an insured can sue for
common-law fraud and deceit if the insurance company or
its agents made false statements to support a bad faith settle-
ment.?” Slander and libel also have been upheld as common-

law theories.?!

Interestingly, under the statutory (but not the common law) cause
of action, there is a procedural requirement that the insured no-
tify the insurer of the bad faith claim.*? The statute gives insurers

60 days from this notice to cure any bad faith on their part.??*

Under Florida law, there is a common-law duty of good faith on
the part of the insurer in negotiating settlements with third-party
claimants (i.e., HCPs under assignment of benefits).?** The com-
mon-law rule is that a third-party beneficiary who is not a formal
party to the contract may sue for damages sustained as a result of
one of the parties to the contract.?” This is known as a third-party
claim of bad faith. In 1982, Florida codified third-party bad faith

claims into statute.??

Civil Remedy Notice

Before filing suit, HCPs must serve a Civil Remedy Notice on the
MCO as a condition precedent to filing suit.?” The notice must be
served on both the MCO and DEFS at least 60 days prior to bring-
ing an action. DFS does not involve itself in the pre-suit negotia-
tions or communications related to notices, as such actions are
not within the scope of its statutory authority, but HCPs must do
so to preserve their rights to civil remedies. To file a Civil Remedy
Notice, go to: http://bit.ly/1IEXMYsn.

Service of Process

When a party reaches the point of filing legal actions or proceed-
ings against an MCO, they must proceed pursuant to a statutory
procedure.?”® Under Florida Law, the Chief Financial Officer is
designated to receive service of all legal process issued against
a licensed insurer for any civil action or legal proceeding in the
state. Service of process upon the Chief Financial Officer as the
insurer’s attorney pursuant to such an appointment shall be the
sole method of service of process upon an authorized domestic,

foreign or alien insurer in this state.

Administrative Remedies under Subscriber
and Provider Assistance Program Panel

Under Florida law every HMO and PLHSO must have a grievance
procedure available to its subscribers for the purpose of address-
ing complaints and grievances”*” After the internal grievance
procedure is completed, the subscriber has one year from the date
of service to submit an appeal for review to the Subscriber Assis-
tance Program panel.® The subscriber must complete the entire
appeal process and receive a final disposition from Florida MCOs
before pursuing review by the Subscriber Assistance Program.
The Subscriber Assistance Program will only accept appeals, it
will not accept grievances. HMOs must maintain records of all
grievances and report to AHCA “the total number of grievances
handled, a categorization of the cases underlying the grievances

and the final disposition of the grievances.”*!

Submit an appeal to:

Agency for Health Care Administration (AHCA)
Subscriber Assistance Program

2727 Mahan Dr., Building 1, Mail Stop #26
Tallahassee, FL 32308

or call 888.419.3456 or 850.412.5402.

Subscriber and Provider Assistance
Program (SPAP) Procedures

Providers, defined as “a licensed practitioner” as well as chari-
table organizations, county public health departments, etc., may
file an appeal with the SPAP*? All MCOs are subject to SPAP,
including prepaid plans, HMOS, prepaid Medicaid plan, PPOs,
EPOs and insurance products. The panel shall hear every griev-
ance filed by subscribers or HCPs on behalf of subscribers, unless

the grievance:
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P relates to a managed-care entity’s refusal to accept a pro-

vider into its network of providers.

P is part of an internal grievance in a Medicare managed-
care entity or a reconsideration appeal through the Medicare

appeals process that does not involve a quality of care issue.

P is related to a health plan not regulated by the state such
as an administrative services organization, third-party ad-

ministrator or federal employee health benefit program.

P s related to appeals by in-plan suppliers and providers,
unless related to quality of care provided by the plan.

P is part of a civil lawsuit pending in state or federal court.

P s related to an appeal by non-participating providers,
unless related to the quality of care provided to a subscriber
by the managed-care entity and the provider is involved in

the care provided to the subscriber.

P was filed before the subscriber completed the entire in-

ternal grievance procedure of the managed-care entity.

P has been resolved to the satisfaction of the subscriber
who filed the grievance, unless the managed-care entity’s ini-
tial action is egregious or may be indicative of a pattern of

inappropriate behavior.

P islimited to seeking damages for pain and suffering, lost
wages or other incidental expenses, including accrued inter-
est on unpaid balances, court costs and transportation costs

associated with a grievance procedure.

P s limited to issues involving conduct of a health care
provider or facility, staff member, or employee of a man-
aged-care entity, which constitute grounds for disciplinary
action by the appropriate professional licensing board and
is not indicative of a pattern of inappropriate behavior, and
the agency, office or department has reported these griev-
ances to the appropriate professional licensing board or to
the health facility regulation section of the agency for pos-

sible investigation.

> is withdrawn by the subscriber. Failure of the subscriber
to attend the hearing shall be considered a withdrawal of the

grievance.

AHCAs Commercial Managed Care Unit (CMCU) conducts
regulatory oversight and issues Health Care Provider Certifi-
cates for commercial HMOs, and approves operational plans of
EPOs, and WCMCAs. It also operates the Statewide Provider and
Health Plan Claim Dispute Resolution Program via a contract
with MAXIMUS.

MAXIMUS

Maximus is an independent dispute resolution organization that
resolves claim disputes between HCPs and MCOs. Claim dis-
putes must be submitted by the provider or the health plan and
they must have been denied in full or in part, underpaid or over-
paid. Complaints about late payments should be addressed to the
DEFS rather than MAXIMUS. Application forms and instructions
on how to file claims are available from MAXIMUS directly at
866.763.6395, Option 5. Ask for the Florida Provider Appeals

Process.

Eligible Claims

Dentists can submit claims against HMOs, PLHSOs and EPOs

for:

P claim disputes related to payment amounts only (e.g.,
provider disputes payment amount received or HMO dis-
putes payback amount). Claim disputes related exclusively to
late payment and interest payment for violating prompt-pay

statutes are not eligible.

P Dentists are required to aggregate claims (for one or
more patients involving the same payor) by type of service to

meet a minimum threshold of $500 in dispute.

Fees and Costs

The full review costs charged by MAXIMUS are paid by the non-
prevailing party. If both parties prevail in part, the review cost
will be apportioned based on the disputed claim amount. If the
non-prevailing party or parties fail(s) to pay the ordered review
costs within 35 days after the Agency’s final order, the non-paying
party or parties are subject to a fine of $500 per day. Entities filing
a claim that is settled prior to any decision rendered by MAXI-
MUS pay the full review costs.
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Since each claim dispute is different and of varying complexity,
MAXIMUS does not estimate the full cost in advance but has
agreed by contract with AHCA to the following fee schedule:

P Expert Review: $215/hr
P Coding Expert: $125/hr
P Legal Expert: $175hr

» Initial Review Fee to Determine Eligibility: $75
flat fee

P MAXIMUS will provide a review cost estimate in ad-
vance, if requested, at no additional charge beyond the initial
review fee. However, review costs based on the final order
from AHCA must be paid directly to MAXIMUS.

Timeframes

MAXIMUS, through AHCA, must review all grievances with-
in 60 days after receipt and make a determination whether the
grievance shall be heard. Once the agency notifies the MCO, the
panel shall hear the grievance no later than 120 days after the
date the grievance was filed. The panel may take testimony under
oath, request certified copies of documents, and take similar ac-
tions to collect information and documentation that will assist
the panel in making findings of fact and a recommendation. The
panel shall issue a written recommendation, supported by find-
ings of fact, to the subscriber or subscriber’s representative, to the
MCO and to the agency or the office no later than 15 working

days after hearing the grievance.

If, upon receiving a proper patient authorization along with a
properly filed grievance, the agency requests records from a HCP
or an MCO, there is 10 days to provide records. Records include
medical records, communication logs associated with the griev-
ance both to and from the subscriber, and contracts. Failure to
provide requested records may result in the imposition of a fine
of up to $500. Each day that records are not produced is consid-

ered a separate violation.

Expedited Review

If the appeal poses an “immediate and serious threat” to a sub-
scriber’s health, there is an expedited review of 45 (cf. 60) from
filing and the final order must be issued within 10 days after hear-
ing the expedited grievance. If the appeal involves care that places
“the life of a subscriber in imminent and emergent jeopardy” the
panel has 24 hours to hear the appeal and 24 hours to issue the

ruling.

An MCO, subscriber or HCP affected by a panel recommenda-
tion may within 10 days after receipt of the panel’s recommenda-
tion, or 72 hours after receipt of a recommendation in an expe-
dited grievance, furnish to the agency or office written evidence
in opposition to the recommendation or findings of fact of the

panel.

The panel can order the MCO to take any action necessary to ad-
dress the grievance. It also can fine the MCO and fines are likely
based on the actual or potential harm to the patients health or
safety, what the MCO did to resolve or remedy quality-of-care

grievances and previous incidents of noncompliance by the MCO.

The panel consists of the Insurance Consumer Advocate, two
AHCA representatives, two DFES representatives, a consumer ap-
pointed by the governor, a physician appointed by the governor
and a medical director of an HMO. If special expertise is needed,

the panel can retain experts.

ERISA: An MCOQO'’s Best Friend

The Employee Retirement Income Security Act (ERISA) of
1974, applies to all insurance and managed-care organizations
obtained through an employer that provide dental coverage for
small and large group health plans. ERISA is “designed to have
a sweeping pre-emptive effect in the employee benefit plan field
and the various exceptions to pre-emption are meant to be nar-
row”?* ERISA’s broad pre-emption clause provides that ERISA
“shall supersede any and all state laws insofar as they may now or
hereafter relate to any employee benefit plan”?** Thus, ERISA pre-
emption presents a real obstacle to enforcing Florida law because

employers provide most health benefit plans.

ERISA is intended to provide uniform national standards for em-
ployee benefits. Thus, under section 514(a),”* Florida insurance
law is pre-empted if the benefits at issue are part of an employer-
sponsored health plan. Under ERISA, the payor’s only obligation
is to pay the amount of the claim at issue. ERISA pre-emption is
thus a significant roadblock for doctors recovering worthwhile
damages for late or non-paid claims. ERISA pre-emption also
means litigation will occur in federal court (where the civil dock-
et is dramatically slower). Under ERISA (like state law), courts
may award attorneys’ fees (in addition to the amount of the claim
in dispute) to the insured if he or she prevails.*” So, if ERISA ap-
plies, it is a real obstacle to doctors’ recovery of late or non-paid
claims. The U.S. Supreme Court case of Pegram v. Herdrich,”®
identifies two types of coverage decisions made by managed-care
organizations. “Eligibility decisions” determine whether a given

condition is covered by the plan. “Treatment decisions” involve
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diagnosing the insured’s condition and deciding how to man-
age it. The Court reasoned that most managed-care decisions are
“mixed eligibility and treatment decisions” and therefore, are not

eligible for review in federal court under ERISA.

Contract Review Checklist
Evaluate agreements based on the following:

Are all policy and procedure manuals referred to in the agree-
ment present? If procedure manuals change at any time without
the dentist’s assent — how and when will you be told? Will you be

able to opt out or are you only limited to terminating?

Is there a complete fee schedule for each and every service to
be provided under the contract? Do you have the right one for
your geographic location? Do you have an understanding of bill-
ing procedures (claim submission deadlines and requirements,
can they unbundle, deny if incorrect modifier used, etc.)? Do you
know what utilization review (UR) and quality assurance (QA)
procedures will be used against you and who is actually making
these decisions (a dentist, an out-of-state dentist, a physician, a
software program)? Do you know what services are covered ver-

sus NCS? How will this impact your collections?

Has the MCO disclosed all the affiliates who are parties to the
agreement? What type of entity is it: PPO, EPO, HMO, PLHSO,
DMPO? Is it an ASO with a TPA administering ERISA benefits?

Do you understand “usual” fee is your individual practice’s
“normal” or “regular” charge, but UCR is determined by the plan
itself? What does normal or regular mean in this context: is the
fee you charge 20 percent of your patients or 100 percent? What
impact will other discount plans have on your regular fee? Do
you understand the UCR’s applicable geographic area and what
percentile of UCR you will be paid?

Are you prohibited from charging enrollees surcharges for in-
fection control? For cancelled appointments without appropriate
notice? Is the reduced fee enough to cover this overhead and still

allow you to make profit?

What are the referral authorization requirements? Are you
limited to referring to only in-network specialists? If so, is who

you normally refer to in-network?

Do you understand precertification versus prior authoriza-
tion versus case management reviews and other requirements for
payment? Precertification means the MCO will confirm in writ-

ing (includes fax or email) what will be paid. Can you rely on the

card or electronic verification? Can it be subsequently denied af-
ter you rely on it? Preauthorization just means they have coverage
on the date you called but they can lose their job or cancel their

coverage the next day.

Do the fees offered cover your costs, including administra-
tive expenses and how much malpractice you must carry? Do you
know what the “local dental community standard” for financial

responsibility actually means?

What is your standard of care obligation? If it is “professional
standards,” do you know what that means? Will this clause be
used against you by a patient in a malpractice lawsuit? Does it
include “ethical standards?” Does it obligate you to provide spe-
cialty care or services beyond your skill level? With all the preau-
thorization, UR and exclusions can you really treat patients “in

the same manner as dentist treats dentist’s other patients?

Does the MCO require you to look solely to the plan for re-
imbursement, such that you cannot direct or balance bill an en-
rollee? If the plan downcodes or bundles, are you still prohibited
from balance billing the enrollee or does the contract clearly state
you can bill the patient for the difference between the contract fee
and the MCO’s actual reimbursement? Even if they've signed a
financial responsibility form agreeing to pay what their plan does
not? Are exceptions for coinsurance, copayment, deductibles,
policy limits, NCS clearly stated so you can bill the patient in
these circumstances? Do you know what the deductible and plan
annual maximums are? How will you be kept informed? Are you
still obligated to applicable contract rates or the plan’s discounted
fee schedule if the services are not covered due to annual maxi-

mums being exceeded?

Is there a continuing care obligation even if the plan doesn’t
pay you? How will you get paid for services post-termination by
the MCO? Make sure you are not obligated to provide care for
MCO patients longer than Florida law requires.

Are carve-outs or individually negotiated service rates for

specialty care specified clearly?

Do you understand the appeal/provider dispute resolution
process and deadlines? Can you be represented by an attorney?
Who pays? Do you have malpractice coverage if the grievance
goes against you and your care is not “medically necessary?” Are
you locked into arbitration (given up your administrative and le-

gal remedies under UCSPA?) Can you join a class action?
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Do you have a list of names and contact information for the
payor’s provider relations department, the contract manager, the

medical/dental director?

If you are under a “no discrimination” clause that includes

> <

subscribers’ “health status,” are you obligated to provide services

beyond your normal practice or ability to care for them?

Are you comfortable with the dental service and emergency
care clause? If you can use a temporary substitute to meet these
obligations, will you be liable for their work? Will your malprac-
tice carrier cover their work? Do you need a separate contract
with them?

Watch effective dates and evergreen clauses. Most MCO con-
tracts are not effective until countersigned by corporate head-
quarters. If you assume the contract is effective upon your signa-
ture and see patients before receiving the countersigned contract,

you may not get reimbursed.

Are you comfortable with the records retention requirement?
Is it the same as your written office policy? Is it the same as the
other MCOs you do business with? What about notice before in-
spection, what records are included, when do you have to do it,
can you have a legal or other representative present, is it in person
and on-site, or chart review only, does it require you to violate

Florida records confidentiality, records owner law or HIPAA?

Are you an independent contractor? Can you really control
your work with the UR/QA imposed by the MCO — is your

treatment plan interfered with?

Assignment and amendment provision fair, reasonable and

mutually reciprocal?

What is for cause versus without cause in the termination sec-
tion? If you have a claims dispute regarding fees being reimbursed
properly, is that “for cause” termination by the MCO but not by
you? Are non-solicitation, restrictive covenants or confidentiality
clauses going to impair you regarding patient abandonment, fil-

ing of complaints with administrative agencies, litigation?

Designate one person to open all payor-related mail. That way
you ensure reimbursement is accurate and that person can share
modifications to contracts as they come in. That person also
should be monitoring claims payment (timeliness and accuracy)
as well as logging phone conversations with the MCO. Claims can
get pended or denied for inserting information in the wrong box

or for not following prior authorization requirements. Someone

needs to keep track of each MCO’s particular rules. That person
also should copy into a file for renegotiations instances of inap-
propriate denial, lower than expected reimbursement and other
hassles. Review EOBs for accuracy. Check for coding changes and
a clear description of why the claim was adjusted or denied, also
check for interest payments on late payment. Contact the MCO
if you don’t understand a description code or the explanation of
benefits.

Confirm you can bill the patient directly for NCS.
Check with other dentists about the MCO’s reputation.

If there is a fee withhold or a bonus calculation, do you un-

derstand it?

Do you want to indemnify and hold the payor harmless for
services provided or not provided? Is it indemnification or hold
harmless, or both? Is it mutually reciprocal? Do you have enough

malpractice coverage?

Can you challenge credentialing denials, is this information
going to be kept confidential by the MCO; if reported out will it
affect hospital privileges, other MCO contracts, malpractice pre-
miums, board recertification, etc., have you released the MCO

from any liability associated with credentialing decisions?

Can you limit the number of patients or close your practice to

new patients on capitation contracts?

Did you do your homework: Adverse selection? The lower the
risk pool of enrollees, the higher utilization; the lower the copay-
ment or deductible, the higher utilization will be. Does the plan
pay on time? Does the plan provide assistance to train front of-
fice staff? Is there a merger in the works? What do other doctors
think of the plan regarding levels of responsiveness and claims
payment? Is there pending litigation between the plan and other
providers? Will the plan be able to use your name in advertising?
If it is ERISA, is the employer financially stable? Keep your prac-

tice diversified when it comes to payor mix.

Basic Claims Tips

» Submit electronically and accept electronic deposit, it’s faster
and fewer rejections. Include the treating dentist’s NPI and the
billing dentist’s NPI if different.

» Determine what must be attached. Initial office visit and pro-
phy usually don’t require attachments. Submit attachments rather

than wait for the payor to ask for them. It triggers the prompt
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payment provisions earlier. Use an electronic vendor rather than
scanning and attaching. It works better for X-rays, perio-chart-
ing, EOBs (for coordination of benefits), etc. Use current radio-

graphs, label left and right on the panorex.

P Send only one claim. Duplicate claims usually get rejected by
the software and slow down claims payment. At worse, it could
be construed as fraud. Routinely check on status of claims at their
due date.

P Predetermination may not be required but it is always a good
idea as it helps the patient understand their financial responsibil-
ity before the treatment begins. Some plans do not require you to
submit a final claim if the services provided match those autho-

rized on the predetermination.

P Double-check all information is included and accurate. Don’t

use old codes.

P Include tooth numbers. Include date of extractions and miss-
ing teeth when submitting prosthodontic claims. Periodontal
procedures must include quadrant ID. If it’s not a full quadrant,
identify affected teeth by number. Include prior periodontal his-

tory for patients with new coverage.

» Include full-time student verification. The plan will need it
if the student is the beneficiary to determine eligibility based on

age and status.

P Use box 35 to explain why fees charged are reasonable even
though they may exceed the plan's UCR data. For example, a

combative patient may explain why there are no radiographs.

P If billing a secondary payor, submit the claim only after the
primary payor has processed it and issued the EOB. Include all
information about the other plan.
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Contract Summary Form

Name of Payor Contract Effective Date

Date Last Updated

Provider Relations Representative Medical Director
Name: Name:
Address: Address:
Ph. Number: Ph. Number:
Email: Email:

Products Contracted

L0 Hmo O ppo O epo [ rPos L Workers' Comp

[ ] Medicaid [ Other

Termination Provision

[] With-cause only on ____ days prior notice

[] without cause on days prior notice

[] Evergreen clause based on calendar year or effective date

(indicate date)

[] Special provisions or restrictions (describe; e.g., CMRRR, copy to General Counsel, etc.)

Utilization Management

Eligibility verification phone number or website address:

Precertification phone number or website address:

Precertification requirements:

Claims Submission

Must submit claims within —___ days of service to be considered timely

[ temp
[] permanent placement

Address and Instructions for Claims Submission:




Provider Dispute Process

Name and address to file an internal appeal:

Reimbursement

L] FFS via:
[] Table of allowances

[ ] UCR discount

[] Capitation with:

[] fee withhold

[ ] bonus
[ ] stop-loss
[ ] carve-out for services




References

1. The legal definition is section 624.02, Fla. Stats., which says “insurance
is a contract whereby one undertakes to indemnify another or pay or
allow a specified amount or a determinable benefit upon determinable
contingencies.”

2. Section 641.60(1)(f), Fla. Stats.

3. Participating providers is a managed care term used to describe doc-
tors who have signed contracts with managed care payors. Participat-
ing providers are also sometimes referred to as preferred providers or
in-network doctors. While the term “preferred provider” may connote
superiority in the minds of some plan enrollees, it does not necessar-
ily denote superior credentials or specialty certification. Managed care
plans credential participating providers, provide quality assurance / uti-
lization review oversight, and receive accreditation based partially on the
quality of network doctors. However, the term “preferred” as used here
denotes financial incentives placed on plan enrollees to use services of
participating providers rather than doctors who have not signed con-
tracts with plan.

4. HMOs are regulated by Chapter 641, Part 1, Fla. Stats. They provide
comprehensive health services (cf. “limited health services” provided by
PLHSOs) to enrollees through exclusive provider panels. HMOs provide
emergency, inpatient hospital, physician, ambulatory, diagnostic, treat-
ment and preventive health care services on a prepaid basis pursuant to
contracts with participating providers. Gatekeepers include osteopathic
or allopathic physicians, chiropractors, podiatrists or obstetrician/gyne-
cologists (if female enrollees so elect) but not dentists. See §641.19, Fla.
Stats.

5. Chapter 641, Fla. Stats.

6. Gatekeepers include osteopathic or allopathic physicians, chiroprac-
tors, podiatrists or obstetrician/gynecologists (if female enrollees so
elect) but not dentists. See section 641.19, Fla. Stats.

7. Section 466.0285, Fla. Stats.

8. Chapter 636,Part I, Fla. Stats.

9. Section 636.003, Fla. Stats.

10. Section 627.6471, Fla. Stats.

11. Chapter 636, Part I, Fla. Stats.
12. Section 627.6472, Fla. Stats.

13. Section 641.31(38(a), Fla. Stats.
14. Section 440.13(6), Fla. Stats.

15. Section 440.13(15), Fla. Stats.

16. Section 440.134(6)(c)8, Fla. Stats.
17. Section 440.134(3), Fla. Stats.

18. Section 440.134(6)(c)5, Fla. Stats.
19. Section 440.134(4), Fla. Stats.

20. Section 440.13(3)(a), Fla. Stats.
21. Section 627.736, Fla. Stats.

22. Section 627.736(4)(b), Fla. Stats.
23. Section 627.736(4)(d), Fla. Stats.
24. Line 36 of the ADA claim form uses language to like effect.
25. See section 627.736(5), Fla. Stats.
26. Section 409.912(4)(d), Fla. Stats.
27. Section 641.2019, Fla. Stats.

28. To a lesser extent, dentists may also encounter risk-based compensa-
tion such as fee withholds, global fixed sum arrangements and percent-
age of collected premium arrangements.

29. As regards HMOs, rather than a table of allowances, a “schedule
of reimbursements” is used. It means a schedule of fees to be paid by
a HMO to a HCP for reimbursement for specific services pursuant to
the terms of a contract. The physician provider’s net reimbursement may
vary after consideration of other factors, including, but not limited to,
bundling codes together into another code and member cost-sharing
responsibility, as long as these factors are disclosed and included in the
terms of the contract between the HMO and provider. The reimburse-
ment schedule may be stated using codes or any other method agreed
upon by the parties. Section 641.3154(16 ), Fla. Stats.

30. Section 641.19(5), Fla. Stats.
31. See sections 641.315 and 636.035(2), Fla. Stats., respectively.

32. “The same ethical considerations apply whether the dentist engages
in fee for service, managed care or some other practice arrangement...
[and] contract obligations do not excuse dentists from their ethical duty
to put the patient’s welfare first” Section 3, Principles of Ethics and Code
of Professional Conduct, ADA (January 2014).

33. Patient abandonment is a type of malpractice suit.

34. “Pacing” if it results in injury may rise to the level of patient abandon-
ment, one type of malpractice liability.

35. Section 766.102(2), Fla. Stats.

36. Section 466.028(1)(z), Fla. Stats. See also, section 466.018(1): “The
dentist of record shall remain primarily responsible for all dental treat-
ment on such patient, regardless of whether the treatment is rendered
by the dentist himself or by another dentist, dental hygienist, or dental
assistant....”

37. Section 641.3903(11), Fla. Stats.

38. Section 636.059, Fla. Stats., applies the unfair claims settlement act
provisions in section 641.3903, Fla. Stats., to PLHSOs.

39. Sections 636.058 (PLHSOs) and 641.3907, 641.3909 and 641.3913
(HMOs).

40. See, e.g., section 636.063, Fla. Stats. (civil liability for false claims
against PLHSO).

41. Section 641.31(1), Fla. Stats.

42. Section 641.31(3)(c)(2), Fla. Stats.

43. Sections 641.31(42)(a) - (g), Fla. Stats.
44. Section 641.23, Fla. Stats.

45. Colorado introduced legislation requiring standardized contracts
but it failed.

46. Section 627.638 (2), Fla. Stats. (insurance); section 627.6471(1)(b),
Fla. Stats. (PPO).

47. Preferred Risk Life Insurance v. Sande, 421 So.2d 566 (Fla. 5th
DCA 1982) (“a majority of the cases recognize that a sickness should
be deemed to have its inception at the time it first manifested itself or
became active, or where there is a distinct symptom or condition from
which one learned in medicine can with reasonable accuracy diagnose
the illness.”), 94 A.L.R. 3rd 990, 998 (1979).

48. American Sun Life Insurance Company v. Remig, 482 So0.2d 435 (Fla.
5th DCA 1985). See also section 627.6045, Fla. Stats.

49. Daniel v. Orange Life Insurance Company, 403 So.2d 438 (Fla. 2nd
DCA 1981) (issue of when the illness manifested itself was one for the
jury in light of all the circumstances of the case).

50. Section 641.3155, Fla. Stats.
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51. Section 627.6131, Fla. Stats.

52. See, e.g., sections 627.6131, Fla. Stats. (insurance) and 641.3155, Fla.
Stats. (HMO).

53. Section 636.016(8), Fla. Stats.
54. Section 627.6472(8), Fla. Stats.
55. Section 627.6471, Fla. Stats.
56. Section 766.102(1), Fla. Stats.

57. Section 636.035(10), Fla. Stats (PLHSOs); section 641.315(5), Fla.
Stats.(HMOs).

58. Section 456.057(10), Fla. Stats.

59. Section 456.057, Fla. Stats.

60. Section 627.357, Fla.Stats.

61. Section 456.048, Fla. Stats.

62. BOD Rule 64B5-17.011, Fla. Admin.Code.

63. Section 766.2021, Fla. Stats.

64. Section 627.6131(3)(c), Fla. Stats. (Insurance, PPO and EPO).
65. Section 627.4235, Fla. Stats.

66. Section 627.4235(1), Fla. Stats.

67. Section 627.4235(2), Fla. Stats.

68. Section 627.4235(4)(a)1., Fla. Stats.

69. See, e.g., section 641.31(17), Fla Stats.regarding HMO coverage.
70. Sections 641.31(29(a) and (b), Fla. Stats.

71. Section 627.4235(4)(b)1., Fla. Stats.

72. Section 627.4235(4)(b)2., Fla. Stats.

73.1d.

74. Section 627.4235(4)(c)1. - 3., Fla. Stats.

75. Section 627.4235(4)(c)3., Fla. Stats.

76. Section 627.4235(4)(e), Fla. Stats.

77. The Consolidation Omnibus Budget Reconciliation Act of 1987
(Pub. L. No. 99-272).

78. Section 627.4235(6), Fla. Stats.

79. See, e.g., sections 641.31(13) and (14), respectively, regarding HMO
coverage, and section 627.4235(4)(a)2.c., Fla. Stats., regarding insurance.

80. Section 636.035(6)(a), Fla. Stats.
81. Section 636.035(6)(b), Fla. Stats.
82. Section 636.035(7), Fla. Stats.

83. Section 636.035(8), Fla. Stats.

84. Section 641.315(2)(a)1., Fla. Stats.
85. Section 641.315(2)(a)2., Fla. Stats.
86. Section 641.315(3), Fla. Stats.

87. Section 641.315(2)(b), Fla. Stats.
88. Section 725.01, Fla. Stats.

89. See, e.g., section 636.019 (PLHSO).
90. Section 636.035(9), Fla. Stats.

91. Section 641.315(4), Fla. Stats.

92. Section 627.627, Fla. Stats.

93. Section 641.315(6), Fla. Stats.

94. 636.05(11), Fla. Stats.

95. Section 636.035(11), Fla. Stats.states: A contract between a prepaid
limited health service organization and a provider of limited health ser-
vices may not contain any provision that in any way prohibits or restricts
the limited health service provider from entering into or renewing a con-
tract with any other prepaid limited health service organization. This
subsection applies to all contracts entered into or renewed on or after
July 1, 2009.

96. Sections 641.315(6)(a) and (b). The HCP cannot prohibit the HMO
from contracting with other HCPS and the HMO cannot prohibit the
HCP from contracting with other HMOs.

97.45 C.ER.s. 156.230(a)(1).

98. Section 636.212, Fla. Stats.

99. Section 636.202(4), Fla. Stats.

100. Section 636.202(1), Fla. Stats.
101. Section 636.204(1), Fla. Stats.
102. Section 636.204(2)(k), Fla. Stats.
103. Section 636.206(1), Fla. Stats.
104. Section 636.204(6), Fla. Stats.
105. Section 636.210(1)(a), Fla. Stats.
106. Section 636.210(1)(b), Fla. Stats.
107. Section 636.210(1)(c), Fla. Stats.
108. Section 636.210(1)(d), Fla. Stats.
109. Section 636.214(1), Fla. Stats.
110. Section 636.218(1), Fla. Stats.
111. Section 636.226, Fla. Stats.

112. Section 636.230, Fla. Stats.

113. Section 636.204(6), Fla. Stats.
114. Section 636.220(2), Fla. Stats.
115. Sections 636.204(2)(1) and 636.204(5), Fla. Stats.
116. Section 641.155(1)(a)(i), Fla. Stats.
117. Section 626.9541(3)(a), Fla. Stats.
118. Section 626.9541(1)(i), Fla. Stats.

119. Sections 627.65755, Fla. Stats. (anesthesia) and 627.66911, Fla.
Stats. (cleft lip and palette).

120. Sections 627.638, Fla. Stats. (insurance) and 627.6471(1)(b), Fla.
Stats. (PPO).

121. Sections 627.6131 and 641.3155, Fla. Stats
122. Section 408.7057, Fla. Stats.

123. DOIT lacks jurisdiction to enforce or interpret insurance-policy lan-
guage. This function is exclusively within the province of courts. Hughes
v. Professional Insurance Corp., 140 So.2d 340 (Fla. 1st DCA 1962).cert.
denied 146 So.2d 377.

124. Section 641.19 (2), Fla. Stats.

125. With one exception pursuant to section 641.30(5), Fla. Stats., which
states that an HMO must not discriminate based on genetic information
as set forth in section 627.4301, Fla. Stats.

126. Section 641.49(1), Fla. Stats.
127. Section 641.495, Fla., Stats.
128. Section 641.51(1), Fla. Stats.
129. Section 641.51(5)(a), Fla. Stats.
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130. Section 641.30(1), Fla. Stats. The statute refers to s. 641.3155, Fla.
Stats., which requires the HCFA 1500 data set for medical claims and the
UB-92 data set developed by the National Uniform Billing Company for
institutional claims.

131. Section 641.31(12), Fla. Stats
132.1d.

133. Section 641.3155(1), Fla. Stats.
134. Section 641.3155(10), Fla. Stats.
135. Section 641.3155(17), Fla. Stats.
136. Section 641.3155(3), Fla. Stats.
137. Section 641.3155(4), Fla. Stats.
138. Section 641.3155(16), Fla. Stats.
139. Section 641.3155(7)(a), Fla. Stats.
140. Section 641.511(2), Fla. Stats.

141. Section 641.511(6)(a), Fla. Stats.: For purposes of this subsection,
“subscriber” includes the legal representative of a subscriber, which can
be a HCP.

142. There is a statewide provider and health plan claim dispute resolu-
tion program under section 408.7057, Fla. Stats.

143. Section 641.185(1)(a), Fla. Stats.

144. Sections 641.495(1) and 641.51, Fla. Stats.
145. Section 641.31(4), Fla. Stats.

146. Section 641.31(5), Fla. Stats.

147. Sections 641.60-641.75, Fla. Stats.

148. Section 641.511(1), Fla. Stats.

149. Section 408.7056, Fla. Stats.

150. Section 641.511(1), Fla. Stats.

151. Section 641.3155(12), Fla. Stats.

152. Section 624.4211, Fla. Stats.

153. Section 641.31(16), Fla. Stats.

154. Section 641.31(16), Fla. Stats.

155. Section 641.3107(2), Fla. Stats.

156. Section 3156(2), Fla. Stats.

157. Section 641.28, Fla. Stats.

158. Sections 641.31071(1)(c)

159. Sections 641.31071(9)(a) - (c), Fla. Stats.
160. Section 641.31079(b), Fla. Stats.

161. Section 641.31(34), Fla. Stats.

162. Section 641.31(12), Fla. Stats.

163. Section 641.31(12), Fla. Stats.

164. Section 641.19(6)(a) and (b), Fla. Stats.
165. Section 641.31(34)(a), Fla. Stats.

166. Section 641.31(34)(b), Fla. Stats.

167. Section 641.31(34), Fla. Stats.

168. Section 641.31(35), Fla. Stats.

169. Section 641.31094, Fla. Stats.

170. Defined in section 741.28, Fla. Stats.
171. Section 641.3903(12)(b), Fla. Stats.

172. Section 636.022, Fla Stats.(PLHSOs).
173. Section 641.31(43), Fla. Stats.

174. See, respectively, sections 641.3154 (billing prohibition) and
641.513, Fla. Stats. (emergency services as mandated benefit).

175. Section 641.31(7), Fla. Stats.(i.e., as set forth in Section 627.4235,
Fla. Stats.).

176. Section 641.315, Fla. Stats.
177. Section 641.315(8), Fla. Stats.
178. Section 641.3154(2), Fla. Stats.
179. Section 641.3154(2), Fla. Stats.
180. Section 641.315(7), Fla. Stats.
181. Section 641.315(10), Fla. Stats.

182. Section 641.315(5), Fla. Stats. See also, section 641.3903(14), Fla.
Stats., which makes it an actionable unfair claims settlement practice
to take adverse action against a provider based on medical discussions
deemed in the patient’s best interest.

183. Section 641.20185, Fla. Stats.

184. Section 641.315(11), Fla. Stats.

185. Section 641.3154, Fla. Stats., and section 641.3155(8), Fla. Stats.
186. Section 641.3154(4), Fla. Stats.

187. Section 641.3155(8), Fla. Stats.

188. Section 641.3154, Fla. Stats.

189. See section 408.7056, Fla. Stats.

190. See section 408.7056, Fla. Stats.

191. Sections 636.003(1) and (6), Fla. Stats.
192. Section 636.003(7), Fla. Stats.

193. Section 636.004, Fla. Stats.

194. Chapter 636, Part II, Fla. Stats.

195. Chapter 641, Fla. Stats.

196. Section 636.008, Fla. Stats.

197. Section 636.029(3), Fla. Stats.

198. Section 636.038(1), Fla. Stats.

199. Sections 636.035(1) — (4), Fla. Stats.
200. Sections 636.035(5), Fla. Stats.

201. Section 636.035(6), Fla. Stats.

202. Section 636.035(9), Fla. Stats.

203. Section 636.035(11), Fla. Stats.

204. Section 636.035(12), Fla. Stats.

205. Section 636.035(13), Fla. Stats.

206. Section 636.052, Fla. Stats.

207.1d.

208. Section 636.063, Fla. Stats.

209. Section 641.3903, Fla. Stats.

210. Section 626.9541(1)(i), Fla. Stats.

211. Section 636.059, Fla. Stats.

212. Section 641.37, Fl Section 636.035(6), Fla. Stats.a. Stats.

213. Sections 641.3903(3), Fla. Stats. (HMOs) and 626.9541(1)(i)3.b.,
Fla. Stats. (insurance, EPO, PPO).
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214.1d.

215. Section 641.3903, Fla. Stats. (HMOs), section 636.059 (PLHSOs)
and section 626.9541 (insurance, PPOs and EPOs).

216. Sections 627.613 (indemnity) and 641.3155 (HMO), Fla. Stats.

217. Sections 624.155(1)(b)1 (insurance), and 641.3903(3) and (5)
(HMO), Fla. Stats. See also, Jones v. Continental Insurance Company,
670 ESupp. 937 (S.D.Fla 1987) (statute not unconstitutionally vague);
State Farm Mutual Auto Insurance Company v. Laforet, 658 So.2d 55
(1995) (statute within legislature’s right to modify common law defini-
tion of damages and allow recovery for amounts not proximately caused
by insurer’s bad faith); Thomas v. Lumberman Mutual Casualty Compa-
1y, 424 So.2d 36 (Fla. 3rd DCA 1983); Opperman v. Nationwide Mutual
Fire Insurance Company, 515 So.2d 263 (Fla. 5th DCA 1987).

218. “Common law;” also known as “case law;” means law created through
judicial decisions, as opposed to statutes created by the legislature or
rules created by administrative agencies. “Causes of action” means that
the law recognizes a basis for a lawsuit to be filed and for damages to be
awarded if the underlying facts are proven.

219. McLeod v. Continental Insurance Company, 591 So.2d 621 (1992).

220. Escambia Treating Company v. Aetna Casualty & Surety Company,
421 ESupp. 1367 (D.C. Fla. 1976) (insured’s representatives knew that
insurer’s agents lacked authority to bind company, thus allegedly false
statements by insurer’s agents would not support cause of action for
common-law fraud and deceit pertaining to misrepresentation in claims
adjustment).

221. See, e.g., T.D.S. Inc. v. Shelby Mart Insurance Company, 760 F2d
1520 (11th Cir. 1985).

222. Section 624.155(2)(a), Fla. Stats. See also, Hollar v. International
Bankers Insurance Company, 572 So0.2d 937 (3rd DCA 1990).

223. Section 624.155(2), Fla. Stats.

224. Auto. Mut.Indem. Co. v. Shaw, 184 So. 852 (Fla. 1938)

225. Thompson v. Commercial Union Insurance Co., 250 S0.2d 259 (Fla.
1971).

226. Section 624.155, Fla. Stats. (insurance).
227. Section 624.155, Fla. Sttas.

228. Section 624.422, Fla. Stats.

229. Section 641.511(1), Fla. Stats.

230. Section 408.7056, Fla. Stats.

231. Section 641.511(1), Fla. Stats.

232. Section 408.7056, Fla. Stats.

233.29 C.ER.s.2560.503-1

234. American Progressive Life and Health Insurance Company of New
York v. Corcoran, 715 E2d 784, 786 (2d.Cir. 1983) citing Delta Air Lines
Inc. v. Kramarsky, 650 F.2d 1287, 1304 (2d.Cir. 1981).

235. 29 U.S.C. §1144(a). Further, it is a “familiar and well-established
principle that the Supremacy Clause (U.S. Const., Art. VI, cl. 2) invali-
dates state laws that ‘interfere with, or are contrary to, state law.” Hills-
borough County, Fla. v. Automated Med. Lab., Inc., 471 U.S. 707, 712
(1985) quoting Gibbons v. Ogden, 9 Wheat.1, 211 (1824).

236.29 US.C. § 1144(a).
237.29 US.C §1132(6), ERISA § 502(g).
238. Pegram v. Herdrich, 530 U.S. 1, 120 S.Ct. 1942, 147 L.Ed.2d 1 (2000).
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